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Nolof 2015.

Capital Market Act 2015.
ARRANGEMENT OF SECTIONS.
PART I. - PRELIMINARY.

1. Compliance with constitutional requirements.
2. Interpretation -

“accounting recor
“acquire”
“adjustment agreement”

“advertisement”

“advising on corporate finance”

“affiliate”

“agreement”

“allot”

“application” v
“approved stock exchange or derivatives exchange”
“assets”

“associated person”

“audio or visual service”

“auditor”

“board”

“books”

“borrower”

“broker or stock broker”

“broking service”

“business”

“business rules”

“call debt security”

“capital market”

“capital market licence”

“capital market product”

“capital market representative licence”
“central depository”

“chattel” '

“chief executive”

“clearing facilities”

“clearing house”

“client”

“client money”

“client property”




“close out”

“company”’

“conduct in relation to a take-over offer”
“constitution”

“contract note”

“corporation”

“Court”

“date of balance sheet” or “date of interim balance sheet”
“dealing”

“debenture”

“debt security”

“daniqinn??
GCCIsS1011

“derivative”

“derivatives issuer”
“derivatives market”
“derivatives option”
“derivatives report”
“director”

“dispose of”

“distribute”

“document”

“eligible delivery agreement”
“eligible exchange-traded option”
“employee share purchase scheme’
“engaging in conduct”
“entity”

“equity securities”

“exempt derivatives market”
“exempt stock market”
“expert”

“financial planning”

“fund management”
“guarantor”

“indemnify”

“information service”
“insolvent”

“inspection period”
“Instrument”

“investment adviser”
“investor”

“issue”

“issuer”

“licence”

“licensed person”

“listed”

“listed corporation”

“listing rules”

“long position”. v
“management investment scheme”
“member”
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“money’
“offer”
“officer”

“official list”
“over-the-counter derivative”
“participant”.

“participating organisation”
“party” '
“person”

“premises”

“prescribed”

“principal officer”
“promoter”

“prospectus”

“public interest directors’
“quoted”

b

“Registrar”
“regulated activity”
“related corporation”
“relevant circumstances”
“relevant time”
“representative”
“rules”
“securities” ‘
“Securities Commission” and “Commission”
“senior managet”’
“settlement”
“special resolution”
“specified person”
“specify”
“standardised derivative”
“stock exchange”
“stock market”
“subsidiary”
“Take-overs Code”
“this Act”
“trade repository”
“trading day”
“trust account records”
“trustee”
“underlying”
“unit”
“unit holder or member”
“unit trust scheme”
“unsolicited offer”
“value”
“voting product”.

3. Associated person.

4. Interest in securities.




AN N

25.
26.

27.
28.
29.

30.
31.
32.
33.

. Prescription of securities and derivatives.

Conversion of agreements to derivatives contracts.

. Act binds the State.

PART II. - CAPITAL MARKETS.

" Division 1. - Markets.

. Limitations on stock and derivatives markets.

Division 2. - Market institutions.

- Subdivision 1. - Stock exchange and derivatives exchange.

. Approval of stock exchange or derivatives exchange.
10.
11.
12.
13.
14.

1s.
16.
17.
18.
19.
20.
21.
22.
23.
24.

Membership of stock exchange and affiliation of derivatives exchange.
Commission to approve amendment of rules.

Appointment of directors of stock exchange and derivatives exchange.
Duties of exchange.

Revocation of approval of exchange.

Effect of revocation of approval of an exchange.

Annual regulatory report on compliance with ongoing requirements.
Quarterly report.

Disposal and acquisition of assets.

Power to issue directions.

Closure of stock or derivatives exchange.

Power of Commission to prohibit trading in a pmtlculal secuuty
Provision of assistance to Commission.

Suspension order.

Power of Commission upon contravention of Section 18.

Subdivision 2. - General,

Publication of notice of suspension of trading or closure.
Rights not to be affected by laws relating to contracts.

Subdivision 3. - Registered facilities.
Registered electronic facilities.
Application for registration.

Revocation of registration.

Subdivision 4. - Approval of clearing house.

Establishing or operating a clearing facility.
Power of Commission to approve clearing house.
Revocation of approval.

Effect of revocation of approval.




34.
35.
36.
37.
38.
39.
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41.
42.
43.
44.
45.
46.
47.
48.

49

50.
51.
52.
53.
54.
55.
56.
57.

58.
59.
60.
61.
602.
63.
64.

65.
66.
67.
68.
69.
70.
71.

PART IIL. - CAPITAL MARKETS REGULATIONS.
Division 1. - Licensing and regulation.

Requirement for capital market licence.

Requirement for capital market representative’s licence.

Application for grant or renewal of licence.

Grant or renewal of licence.

Power of Commission to impose conditions or restrictions on licences.
Fees.

Grounds for refusal for the grant or renewal of capital marke
Grounds for refusal for the grant or renewal of capital marke
Power of Commission to enquire into transactions.
Minimum financial requirements.

Period of licence.

Variation or transfer of licence.

Deposit to be lodged in respect of capital market licence.
False statements in relation to application for grant or variation of licence.

Revocation and suspension of licence.

Effect of revocation, suspension or cessation of licence.

Notification of disqualifying event.

Appointment, election and nomination of directors and chief executive of licensed person.
Registered persons.

Register of licence holders.

Notification of change of particulars.

Publication of names and addresses.

Appeals.

Surrender of licence.

=+ e

Division 2. - Records.

Application of this division.

Register of securities.

Notice of particulars to Commission.

Defence to a prosecution.

Production of register.

Particulars of financial journalists.

Commission may supply copy of the extract of a register.

Division 3. - Conduct of business.
Subdivision 1. - General,

Certain representation prohibited.

Issue of contract notes.

Disclosure of certain interests in securities.

Recommendations by a licensed person.

Information to persons investing in capital market product.

Priority given to client’s order.

Dealings by employees of holders of licences or participating organisations.
-V =




72.
73.

35.

36.
87.
88.
89.
90.
91.
92.

93.
94.
95.
96.

97.
98.
99.

100
101

Duty to furnish returns and information as Commission requires.
Additional obligations on licensed persons.

Subdivision 2. - Securities.

Dealings as principal.

. Short selling.

Subdivision 3. - Over-the-counter-derivatives.

. Interpretation.
Approval of trade repository.

. Application for granting approval.

. Withdrawal of approval.

. Appointment of directors or chief executive of an approved trade repository.
. Duty to maintain secrecy.

. Permitted disclosure.

. Powers of Commission to issue directions.

. Reporting obligations.

Division 4. - Books, client’s assets protection and qudii.
Subdivision 1. - Books.
Keeping of books and furnishing of returns.
Subdivision 2. - Treatment of client’s assets in respect of securities.

Application of this subdivision.

Interpretation.

Certain monies to be paid into a trust account.

Client’s assets other than monies received by a holder of a capital market licence.
Withdrawal of monies from trust account.

Holder of a capital market licence to supply copies of entries in books.

Claims and liens not affected.

Subdivision 3. - Treatment of client’s assets in respect of derivatives.

Application of this subdivision.

Interpretation.

Segregation of client’s assets.

Monies in segregated account not available for payment of debt.

Subdivision 4. - Treatment of client’s assets in respect of fund
management.

Application of this subdivision.

Interpretation.

Operation of trust account.

. Client’s assets.

. Right to copies of book entries and inspection of contract notes.
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102.

103.
104.
105.
106.

1n7

1VU7.

108.
109.
110.
111.
112.
113.

114.
115.

116.

117.
118.
119.
120.
121.

122.
123,
124,
125.
126.
127.
128.
129.
130,

Subdivision 5 - Range of actions the Commission may take to protect
clients under certain circumstances.

Commission’s actions to protect client’s assets.
Subdivision 6. - Audit,

Appointment of auditor. ,

Requirement to lodge auditor’s report.

Duties of auditor.

Duty of a person or its directors or officers to furnish information.

Power of Commission to appoint independent auditor.

Power of Commission to appoint an independent auditor upon application.
Independent auditor to report to Commission. -

Powers of independent auditor appointed by the Commission.

Prohibition against communication of certain matters by independent auditor.
Books, accounts and records to be produced upon demand.

Penalty for destroying, concealing or altering books.

Division 5. - Vesting.

Interpretation.
Application to Court to facilitate agreement or arrangement for transfer of whole or part of
business of licensed person.

PART 1V. - ISSUES OF SECURITIES.
Division 1. - Listed and unlisted capital market product.
Requirement for approval, registration, éuthorisa’cion or recognition.
Division 2. - Application for approval.

Application for approval.

Grant of approval.

Refusal of an application.

False or misleading statements.

Application monies to be paid into a trust account where no prospectus is required.

Division 3. - Prospectus.

Interpretation.

Invitation.

Offer for subscription or purchase.

Excluded offers and invitations.

Excluded issues.

Exceptions.

Requirement to register prospectus in relation to securities.
Approval of prospectus.

Requirement to lodge prospectus with Registrar.
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131.
132.
133.
134.
135.
136.

137.
138.
139.
140.

141

141

142.
143.
144.

145.
146.
147.
148.
149.
150.
151.
152.

153.
154.
155.
156.
157.
158.
159.
160.
161.
162.
163.
164.
165.
166.
167.
168.
169.
170.
171.
172.

Contents of prospectus.

General duty of disclosure in prospectus.

Abridged prospectus for renounceable rights issues.

Supplementary or replacement prospectus.

Consequences of approval of a supplementary or replacement prospectus.

Regulations for shelf prospectuses, supplementary shelf prospectuses, short form
Prospectuses and profile statements.

Restrictions in advertising.

Document containing offer of securities for purchase deemed to be a prospectus.

Allotment of securities where prospectus implies that application for listing had been made.

Consent from persons issuing prospectus containing their statements.

Stop order. ‘

Criminal liability for false statements in prospectus.

Persons not to be taken to have authorised or caused issue of prospectus.

Right to recover for loss or damage resulting from false or misleading statement in
prospectus.

Civil liability for misleading or deceptive acts.

Due diligence defence.

Reliance on false or misleading statement and information.

Reliance on statement and information in respect of misleading or deceptive act.

Reliance on public official statement in respect of false and misleading statement.

Defence of withdrawal of consent.

Restriction on offering securities for subscription or purchase.

Agreements to exclude or restrict liability void.

Division 4. - Debentures.
Subdivision 1. - Trust deeds, duties of trustees, borrowers.

Application of this division.

Requirement for trust deed and trustee.

Form and contents of trust deed.

Persons who can be trustees.

Existing trustee to continue to act until new trustee takes office.
Replacement of trustee.

Duties of the borrower.

Duty of borrower to replace trustee.

Duty of borrower to inform trustee about charge.

Duty of borrower to provide quarterly report.

Duty of borrower to inform of occurrence of material event.

Duty of borrower where prospectus states purpose for which monies are to be applied.
Obligations of directors of borrower to deliver financial statements.
Borrower to issue document evidencing indebtedness.

Duties of guarantors.

Obligation of directors of guarantors to deliver financial statements.
Duties of trustees.

Exemptions and indemnification of trustee from liability.
Indemnity of trustee.

Duty of auditor to trustee for debenture holders.
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173.
174.
175.
176.
177.
178.

179.
180.

101

1o1l.

182.

183.

184.
185.
186.
187.
188.

189.
190.
191.
192.
193.
194.
195.
196.
197.

198.
199.
200.
201.
202.
203.
204.

Duty of borrower to call a meeting.

Power of trustee to call a meeting.

Court may order a meeting of debenture holders.

Powers of Commission to protect interests of debenture holders.
General power of Court to give directions and determine questions.
Specific power of the Court.

Subdivision 2. - General,

Register of debenture holders.
Specific performance.

Perpetual debentures.

Re-issue of redeemed debentures.

PART V.- UNIT TRUST AND MANAGED INVESTMENT SCHEMES.

Division 1. - Interpretatior
vision I, - inferpreiation,

Interpretation.
Division 2. - Registration of managed investment or unit trust schemes.
Establishing or operating a unit trust or managed investment scheme.

Applying for registration.

Registration of unit trust or a managed investment scheme.

When a unit trust or a managed investment scheme must be registered.
Winding up unregistered schemes.

Division 3. - The trustee.
Subdivision 1. - Responsibilities and powers.

Trustee to be the responsible entity.

Trustee to operate scheme.

Duties of Trustee.

Duties of employees or officers of trustee.

Operation of trust account.

Assets of a unit trust scheme or a managed investment scheme.
Right to copies of book entries and inspection of contract notes.
Surveillance checks by the Commission.

Acquisition of interest in scheme by trustee.

Subdivision 2. - Changing the trustee.

Changes to take effect only when Commission alters records of registration.
Requirements for appointment of trustee or interim trustee.
Retirement of trustee.
Removal of trustee by members.
The Commission may appoint an interim trustee.
Appointment of interim trustee by Court.
Interim trustee to take steps for appointment of trustee.
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205.
206.
207.

208.
209.
210.

.11
ZiL.

212.

213.
214.
215.
216.
217.

218.
219.
220.
221.
222.

223.
224.
225.

226.
227.
228.
229.
230.
231.

Subdivision 3. - Consequences of change of tr

.‘
Ty
LY
n
)
)

Former trustee to hand over books and provide reasonable assistance.
Rights, obligations and liabilities of former trustee.
Effect of change of trustee on documents.

Division 4. - Trust deed.

Approval and registration of the trust deed.

Deed to be lodged with the Registrar.

Contents of the trust deed.

Modification of deed through supplementary deed.
Trust deed shall be legally enforceable.

Division 5. - Meetings of members of registered unit trust or registered
managed investment schemes.

Subdivision 1. - Who may call meetings of members.

Calling of meetings of members by trustee.

Calling of meetings of members by trustee when requested by members.
Failure of the trustee to call meeting of the scheme’s members.

Calling of meetings of members by members.

Calling of meetings of members by the Counrt.

Subdivision 2. - How to call meetings of members.

Amount of notice of meetings. A

Notice of meetings of members to members, directors and auditors.
Auditors entitled to other communications.

Contents of notice of meetings of members.

Notice of adjourned meetings.

Subdivision 3. - Mewmbers’ righis to put resolutions at meetings of
nmiembers.

Members’ resolutions.
Trustee giving notice of members’ resolutions.

Members’ statements to be distributed.

Subdivision 4. - Holding meetings of members.

Time and place for meetings of members.
Technology.

Quorum.

Chairing meetings of members.

Auditors’ right to be heard at meetings of members.
Adjourned meetings.




232.
233.
234.
235.
236.
237.
238.

239.
240.
241.
242.
243.
244,
245.
246.
247.

248.
249.

250.
251.
252,

253.
254,
255.
256.

257.
258.
259.
260.
261.

262.
263.

Subdivision 5. - Proxies and body corporate representatives.

Who can appoint a proxy.
Rights of proxies.

Proxy appointment forms.
Appointing a proxy.

Proxy documents.

Validity of proxy vote.

Body corporate representative.

Subdivision 6. - Voting at meetings of members.

How many votes a member has.

Jointly held interests. :

Trustee and associates cannot vote if interested in resolution.
How to work out the value of an interest.

Objections to a right to vote.

Votes need not all be cast in the same way.

How voting is carried out.

Matters on which a poll may be demanded.

Demanding of a poll.

Subdivision 7. - Minutes and members’ access to minutes.

Minutes.
Members’ access to minutes.

Division 6. - Register of unit holders or members.

Register of unit holders or members.

Where register is to be kept.

Closure and inspection of register.

Power of Court to rectify register.

Branch register.

Rights of trustee, executor or administrator in relation to a deceased unit holder.
Power of Court to make orders.

Division 7. - Members’ rights to withdraw from a scheme.
Members’ rights to withdraw.
Non-liquid schemes - offers.
Non-liquid schemes - only one withdrawal offer to be open at any time.
Non-liquid schemes - how payments are to be made.
Non-liquid schemes - trustee may cancel withdrawal offer.
Division 8. - Effect of contraventions - civil liability and voidable contracts.
Civil liability of trustee to members.

Voidable contracts where subscription offers and invitations contravene this Act.
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264.
265.
266.
267.
268.
269.
270.

271.
272.
273.

274.
275.

277.
278.
279.

280.
281.
282.
283.
284.
285.
286.
287.
288.
289.
290.
291.

292.
293.
294.

Division 9. - Winding up.

Winding up required by scheme’s trust deed.

Winding up at direction of members.

Winding up if scheme’s purpose accomplished or cannot be accomplished.
Winding up ordered by Court.

‘The winding up of the scheme.

Other orders about winding up.

Unclaimed money to be paid to the Commission.

Division 10. - Deregistration.
Voluntary deregistration.
Deregistration by the Commission.
Reinstatement.
Division 11. - Exemptions and modifications.

The Commission’s power to make exemption and modification orders.
Modification by regulations.

PART VI. - TAKE-OVERS AND MERGERS.

Division 1. - General.,

. Interpretation.

Division 2. - Formulation of Take-overs Code.

Take-overs Code.
Compliance with Code and rulings.
Exemptions.

Division 3. - Enforcement for non-compliance.

Action by Commission in cases of non-compliance with Code and rulings.

Restraining orders.

Permanent compliance orders.

Court may make orders upon appeal.

Persons who may appeal.

Orders.

Interim orders. .

Court may have regard to orders and recommendations by Securities Commission.

Orders directing disposal of securities.

Revocation, variation and suspension of orders.

Court may excuse contravention.

Court may require person to give evidence or produce documents relating to interests in
securities.

Pecuniary penalties.

Offences.

False or misleading documents or information.
- Xii -



295.
296.

297.

298.

299

L7Z,

300.
301.
302.
303.
304.
305.
306.

- 307.
308.
309.
310.
311
312.
313.
314.
315.
316.
317.
318.
319.
320.
321.
322.

323.
324.
325.

Division 4. - Compulsory acquisition.

Compulsory acquisition.
Right of minority shareholder.

Division 5. - Application to Court.
Application to Coutt.

PART VIL - MARKET MISCONDUCT AND OTHER PROHIBITED
CONDUCT.

Application of this part.

Division 1. - Prohibited conduct - securities.

Ise trading and market ri
tock market manipulations.
False or misleading statements.

Fraudulently inducing persons to deal in securities.

Use of manipulative and deceptive devices.

Person or transaction to whom or which Section 299 or 300 does not apply.
Dissemination of information about illegal transactions.

Penalty for offence under Division 1.

w2 o

Division 2. ~ Insider trading.

Meaning of information insider, inside information and advisor.

Information.

Information generally available.

Material effect on price or value of securities.

Trading in securities.

Reference to “procure”.

Proof of contravention of Section 307.

Secrecy arrangements by corporation.

Secrecy agreements by partnerships.

Underwriting and sub-underwriting.

Non application of Section 307 to transactions carried out under existing laws.
Exception for corporation with knowledge of its intention.

Exception of knowledge of individual’s own intentions or activities.
Unsolicited transaction.

Exception for redemption of units of a unit trust scheme under buy-back covenant.
Parity of information defence.

Division 3. - Civil remedies.
Civil liability for contravention of various sections.

Civil action by Commission.
Recovery of loss or damages.

- xiif -




326.
- 327.
328.
329.
330.
331.
332.
333.

334.
335.

336.
337.
338.
339.

340.
341.
342.
343.
344.
345.
346.

347.
348.
349.
350.
351.
352.
353.

354.

355.
356.
357.
358.

Division 4. - Prohibited conduct - derivatives.

False trading.

Bucketing.

Dissemination of information about false trading.

Manipulation of price of derivatives and cornering.
Employment of devices to defraud.

False or misleading statements.

Prohibition of abuse of information obtained in official capacity.
Penalties for offence under Division 4.

Division 5. - Civil remedies.

Civil liability for contravention of various sections.
Civil action by Commission.

PART VIIL - MANAGEMENT OF SYSTEMIC RISK

E S
CAPITAL MARKET.

Sﬁ

Interpretation.

Information for purpose of systemic risk.

Power of Commission to issue directive for systemic risk.
Arrangements with other supervisory authorities.

PART IX. - COMPENSATION FUND AND FIDELITY FUND.
Division 1. - Compensation Fund.

Interpretation.

Establishment of compensation fund

Monies constituting compensation fund.

Compensation fund to be kept in separate account.

Payments out of compensation fund.

Accounts of compensation fund.

Requirement of relevant stock exchange to pay portion of net income into compensation
fund.

Contribution to compensation fund.

Provision where compensation fund exceeds K50 million.

Levy.

Power to make advance payments.

Investment.

Application of compensation fund.

Production of documents.

Subrogation of stock exchange to rights and remedies of claimant upon payment from
compensation fund.

Claims to be paid only from compensation fund.

Power to enter into contract of insurance.

Application of insurance monies.

Monies in compensation fund upon winding up of stock exchange.
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359.
360.
361.
362.
363.
364.
365.
366.
367.

2LQ

JUO0.

369.

370.
371.
372.
373.

374.

375.

376.
377.
378.
379.
380.
381.
382.

383.
384.
385.
386.

387.

Division 2. - Fidelity Fund.

‘Establishment of fidelity fund.

Monies constituting fidelity fund.

Fidelity fund to be kept in separate account.

Payments out of fidelity fund.

Accounts of fidelity fund.

Contributions to fidelity fund.

Power to make advance payments.

Investment.

Application of fidelity fund.

Production of documents.

Subrogation of derivatives exchange to rights and remedies of claimant upon payment from
fidelity fund. ‘

Claims to be paid only from fidelity fund.

Power to enter into contract of insurance.

Application of insurance monies.

Monies in fidelity fund upon winding up of derivatives exchange.

PART X. - DISCLOSURE OF INTEREST BY CHIEF EXECUTIVE
OFFICERS AND DIRECTORS OF LISTED CORPORATIONS.

Division 1. - The purpose of this part.
The purpose of this part.

Division 2. - Duty of chief executive officers and directors of listed
corporations to disclose inferest in securities.

Duty of chief executive officers and directors of listed corporation to disclose interests in
securities. :

Disclosure of interests and dealings in interests in relation to specified derivatives.

Prohibited conduct of director or officer of a listed corporation.

Disqualification of chief executive officer or director of listed corporations.

Submission of information.

Duties of auditor of listed corporations.

False or misleading financial statements of a listed corporation.

Protection for persons against retaliation for reporting.

Division 3. - Listed corporations to keep register.
Listed corporation shall keep interests register.
Public inspection of interests register. '
Copies of documents.
Offences relating to interests register.
PART XI. - DISCLOSURE OF INFORMATION.

Division 1. - Application.

Application of this part.
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Division 2. - Disclosure of information.

388. Power of Commission to require production of books.

389. Offences.

390. Power to specify form and manner of submission.

391. Privileges.

392. Disclosure to Commission.

393. Disclosure of information relating to dealing in securities or trading in derivatives.

PART XII. - DISCLOSURE OF SUBSTANTIAL SECURITIES
HOLDING.

Division 1. - Purposes of this part.

394. Purposes of part.

395. Meaning of substantial securities holder, substantial holding percentage.

396. Person may be treated as holding’ secuutles where person has relevant interest in certain
derivatives.

397. Persons shall disclose if begin to have substantlal holding.

398. Substantial securities holders shall disclose if subsequent movement of one percent or
more in holdings.

399. Substantial securities holders shall disclose if subsequent changes in nature of relevant
interests. ‘

400. Persons shall disclose if cease to have substantial holding.

401. Listed corporation shall disclose to the Commission.

402. Required disclosure.

403. Form and method of disclosure.

404. Listed corporation shall give acknowledgement of disclosure.

405. How to ascertain total securities in class for purposes of disclosure.

406. Exemption for disclosing relevant interest in certain cases.

Division 3. - Tracing and disclosure of interests in listed corporations.

407. Tracing and disclosure of interests in listed corporations.

408. Requirement by listed corporations of disclosure of relevant interests.

409. Listed corporation may require person who has relevant interest to disclose information to
it.

410. Form and method of notice requiring disclosure.

411. Listed corporations shall make available information on substantial holdings.

412. Listed corporation not liable for false or misleading information.

413. Nothing under Part XIII to affect listed corporation or constitute notice of trust.

Division 4. - Relevant interesis.

414. Relevant interests in capital market product (basic rule).
415. Extension of basic rule to powers or controls.
416. Extension of basic rule to interests held by other persons under control or acting jointly.
417. Situations not giving rise to relevant interests.
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PART XIIL - SELF-REGULATORY ORGANISATIONS.

418. Interpretation.

419. Recognition of a self-regulatory organisation.

420. Duties of a recognised self-regulatory organisation.

421. Rules of a recognised self-regulatory organisation.

422. Appointment of direciors of a recognised seli-regulatory organisation.
423. Powers to issue directions to a recognised self-regulatory organisation.
424. Withdrawal of recognition.

425. Protection for a recognised self-regulatory organisation.

426. Accounts and reports in respect of a recognised self-regulatory organisation.
427. Provision of assistance to Commission.

PART XIV. - CAPITAL MARKET DEVELOPMENT FUND.
Division 1. - Establishment of Capital Market Development Fund.

428. Establishment of Capital Market Development Fund.
429. Assets constituting Fund.

Division 2. - Objectives of the Fund.
430. Objectives of the Fund.
Division 3. - Board of the Fund.

431. Membership of the Board.

432. Tenure of office.

433. Resignation and revocation of appointment.
434. Vacation of office.

435. Quorum and procedures of meetings.

436. Disclosure of interest.

437. Conservation of the Fund.

438. Financial year.

439. Accounts and audit. '
440. Power of Minister in relation to the Board.
441. Dissolution of the Fund.

442. Power to make regulations.

PART XV. - ADMINISTRATIVE AND CIVIL ACTIONS.

443, Powers of Commission to take action.

444. Power of Comimission to take action against a derivatives exchange or approved clearing
house.

445. Powers concerning compliance with conditions of licence.
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No. of 2015.
AN ACT
entitled
Capital Market Act 2015.

Being an Act to regulate the capital markets, and practices relating to the offering of securities to
the public, trading of derivatives, and for related purposes,

MADE by the National Parliament to come into operation in accordance with a notice in the
National Gazette by the Head of State, acting with, and in accordance with, the advice of
the Minister.

1. COMPLIANCE WITH CONSTITUTIONAL REQUIREMENTS.
(1) This Act, to the extent that it regulates or restricts a right or freedom referred to in
Subdivision II1.3.C. (qualified rights) of the Constitution, namely -
(a) the right to liberty of the person conferred by Section 42; and
(b) the right to freedom from arbitrary search and entry conferred by Section 44;
and
(c) the right to freedom of expression and publication conferred by Section 46; and
(d) the right to peacefully assemble and associate and to form or belong to, or not
belong to, political parties, industrial organisations and other associations
" conferred by Section 47; and
(e) the right to freedom of employment conferred by Section 48; and
(/)  the right to privacy conferred by Section 49; and
(g) the right to freedom of information conferred by Section 51,
of the Constitution, is a law that is made for the purpose of giving effect to the public interest in
public welfare.

(2) For the purposes of -
(a) Section 29 of the Organic Law on Provincial Governments and Local-level
Governments; and
(b) Section 41 of the Organic Law on Provincial Governmeits and Local-level
Governments,
it is declared that this law relates to a matter of national interest.
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INTERPRETATION.
(1) Inthis Act, unless the contrary intention appears -

“accounting records”, in relation to a corporation, means invoices, receipts,
orders for payment of money, bills of exchange, cheque, promissory notes,
vouchers and other documents of prime entry and includes such working
papers and other documents as are necessary to explain the methods and
calculations by which accounts are made up and howsoever compiled, recorded
or stored;

(a) to obtain by buying, subscribing or taking an assignment or transfer of;
and '

(b) agreeing to acquire; and

(¢) inrelation to a derivative, entering into the legal relationship that
constitutes the derivative;

“adjustment agreement” means one of two or more standardised agreements the
effect of which -

(@) a particular person will either be under an obligation to pay, or will have a
right to receive, an amount of money depending on a state of affairs
existing at a particular future time, including, without limiting the
generality of the foregoing, a state of affairs that relates to fluctuations in
the value or price of an instrument or other property, or in the numerical
level of an index, an interest rate or other factor; and

(b) the amount of money will be calculated in a particular manner by
reference to that state of affairs, whether or not the agreement is capable of
being varied or discharged before that future time; ’

“advertisement” means - v
(@) inrelation to an offer, or intended offer, of a capital market product, any

form of communication made to the public or a section of the public for
the purpose of promoting the offer or intended offer;

(b) inrelation to the supply of capital market services, any form of
communication made to the public or a section of the public for the
purpose of promoting the supply of the services;

“advising on corporate finance” has the same meaning as in Part I of Schedule 2;

“affiliate”, in relation to a derivatives exchange or a clearing house of a
derivatives exchange, means any person, however described, who is a party to
a subsisting contract with the derivatives exchange or clearing house of a
derivatives exchange, as the case may be, under which the person agrees to be
bound by its rules;

“agreement” means any contract, arrangement, or understanding;

“allot” means sell, issue, assign and convey and “allotter” and “allotment” has a
corresponding meaning;

“application”, in relation to capital market product, means an offer to acquire the
capital market product whether in writing or otherwise;

“approved stock exchange or derivatives exchange” means a body corporate that
has been approved as a stock exchange or a derivatives exchange under
Section 9;
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“assets”, in relation to a holder of a licence, means all the assets of the holder,
whether or not used in connection with the carrying on, of the business of the
regulated activity by the holder;

“associated person” shall be construed as provided in Section 3;

“audio or visual service” means an audio or visual service provided to users of
the service by means of telecommunication;

“auditor” means an approved company auditor within the meaning of Section 190
of the Companies Act 1997,

“]—\r\owq in relation to a cornoration. m
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governing authority of the corporation;

“books” include -

(a) aregister; and

(b) any other record of information; and

(¢) accounts or accounting records, however compiled, recorded or stored;
and '

(d) adocument;

“borrower”, in relation to a debenture, means the corporation that is or will be
liable to repay money under the debenture;

“broker or stock broker” means an individual or an entity who carries on a
business of providing or offering to provide a broking service to a client,
whether or not the business is the provider’s only business or the providers
principal business, but does not include a bank;

“broking service” means - A A _
(a) the receipt, holding, payment or transfer of client money or property by a

~ person acting as an intermediary for a client; and

(b) aperson acts as an intermediary if the person does not receive, pay or
transfer the money or property on the person’s own account,

but the mere transmission of a non-transferable instrument payable to another

person is not a broking service;

“business” means any profession, trade, or undertaking, whether or not carried on
with the intention of making a pecuniary profit;

“business rules”, in relation to a body corporate, means -

(a) in the case of a body corporate that conducts or proposes to conduct a
stock market, the provisions of the constitution of that body corporate and
any other rules, regulations or by-laws made by the body corporate, other
than rules, regulations or by-laws that are listing rules of the body
corporate; and

(b) the provisions of the constitution of the body corporate and any other
rules, regulations or by-laws made by the body corporate;

“call debt security” means a debt security under which -

(a) the security holder has a right to demand repayment of the principal sum
in full at any time; and

(b) the issuer has an obligation to repay the principal sum in full not later than

one working day after the demand is made; and

. (c) the rate of interest payable or any other benefit provided does not alter as a

result of the demand being made; and

| (d) no fee or other amount is payable as a result of the principal sum not

having been held by the issuer for a particular period of time;

-3-
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“capital market” means the capital markets established under Part IT of this Act;
“capital market licence” means a capital market licence issued under Section 36
of this Act;
“capital market product” means -
(a) adebt security; or
(b) an equity security; or
(¢) amanaged investment scheme or unit trusts; or
(d) aderivative; or
(e) any product or arrangement which is based on securities or derivatives, or
any combination of securities and duuvauvcb, and
(f) any other product which the Commission may prescribe as a capital
market product;
“capital market representative licence” means licence issued under Section 40 of
this Act;
“central depository” means a central depository which has been approved
pursuant to Section 5 of the Central Depositories Act 2015 -
(a) to establish and operate a system for the central handling of securities,
whether or not listed on any stock exchange -

() whereby all such securities are deposited with and held in custody
by, or registered in the name of, the company or its nominee
company for the depositors and dealings in respect of these
securities are effected by means of entries in securities accounts
without the physical delivery of scripts; or

(i) which permits or facilitates the settlement of securities tlansactlons

or dealings in securities without the physical delivery of scripts;
and
(b) to provide other facilities and services incidental to handling of securities;

“chattel” includes livestock; ‘

“chief executive”, in relation to a corporation, means the principal executive
officer of the corporation for the time being, by whatever name called, and
whether or not he is a director;

“clearing facilities” means -

(a) afacility for the clearing or settlement of -
(i) transactions in securities traded on a stock exchange; or
(1) derivatives contracts traded on a derivatives market; or
(b) afacility for the guarantee of settlement of transactions referred to in
Paragraph (a); or
(¢) such other clearing or settlement facility or class of clearing or settlement
facilities as the Commission may allow;

“clearing house” means a clearing house that has been approved under Section
31(4), and whose activities or objects includes the provision of clearing
facilities;

“client”, in relation to a holder of a licence, issued under this Act or the Ceniral
Depositories Act 2015, means -

(a) aperson on whose behalf the holder carries on or will carry on any
regulated activity; or
(b) any other person with whom the holder, as p11n01pa1 enters or will enter
into transactions -
(1) for purposes of dealing in securities; or
-4 -
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(ii) for purposes of trading in derivatives contract, but does not include
such person or class of persons as may be prescribed;

“client money” means money received from, or on account of, a client in relation
to acquiring, holding or disposing of a capital market product;

“client property” means property received from, or on account of, a client in
relation to acquiring, holding or disposing of a capital market product;

“close out”, in relation to a derivatives contract, means to discharge the
obligations of a person in the long position or short position under a derivatives
contract and shall include the dm\.«hcusc of these Uuugauuub as a result of the
matching up of the derivatives contract with a derivatives contract of the same
kind under which the person has assumed an offsetting short position or
offsetting long position, as the case may be;

“company” means a company within the meaning of the Companies Act 1997 and
includes an overseas company within the meaning of that Act;

“conduct in relation to a take-over offer” means conduct followmg the public
announcement by a person of an intention to make an offer, being an offer that
is regulated by the Take-overs Code 2015, whether or not the offer has already
begun and whether or not the offer proceeds, and includes conduct incidental or
preliminary to a takeover that is regulated by the Takeovers Code 2015

“constitution”, in relation to a company means the constitution of the: company
adopted pursuant to Section 33 of the Companies Act 1997;

“contract note” means the document issued by a holder of a capital market licence
issued by the Commission under this Act;

“corporation” means a body corporate formed or incorporated or existing within
or outside Papua New Guinea and includes any foreign company but does not
include -

(a) abody corporate that is mcorporated within Papua New Guinea and is,
by notice of the Minister, charged with the responsibility for companies
published in the National Gazette, declared to be a public authority or an
instrumentality or agency of the National Government or a Provincial
Government or to be a body corporate which is not incorporated for
commercial purposes; and

(b) any corporation sole including a business name registered under the
Business Names Act 2014; and

(¢) any society registered under any written law relating to co-operative
societies; and

(d) any trade union registered under any written law as a trade union; and

(e} an Association registered under the Associafion Incorporation Act
(Chapter 142); and

(/) abusiness group registered under the Business Groups Incorporations
Act (Chapter 144); and

(¢) an Incorporated Land Group registered under the Land Grozzp
Incorporations Act (Chapter 147);

“Court” means the National Court;

“date of balance sheet” or “date of an interim balance sheet” means the date as at
which the statement of affairs contained in the balance sheet has been drawn
up; _

“dealing”, in relation to a capital market product, means any of the following:

-5.
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acquiring or disposing of a capital market product; or
offering a capital market product for issue or sale and issuing and

transferring a capital market product; or

underwriting a capital market product; or

promoting, by any means, the acquisition or disposal of a capital
market product; or

in relation to a derivative, discharging obligations under the
derivative contract; or

dlly Llllllg LlldL lb plCPdl dlUly LU or ICICLLUL[ lU any UCd.IIIlU lll a (,dplLd.l
market product (for example, giving financial advice), unless an
exception applies to the dealing under this Act,

but does not include a dealing excluded by the regulations;

“debenture” means debenture stock, bonds, notes and any other debt instruments
of a corporation for borrowed monies, whether or not constituting a charge
on the assets of the corporation, but shall not be construed as applying to any of
the following:

(@)

(®)

(©)
(d)

(e)

%)

any instrument acknowledging or creating indebtedness for, or for money
borrowed to defray the consideration payable under, a contract for sale or
supply of goods, property or services or any contract of hire in the
ordinary course of business; and

a cheque, banker’s draft or any other bill of exchange or a letter of credit;
and

a banknote, guarantee or an insurance policy; and

a statement, passbook or other document showing any balance in a
current, deposit or savings account; and

any agreement for a Joan where the lender and borrower are signatories to
the agreement and where the lending of money is in the ordinary course of
business of the lender, and any promissory note issued under the terms of
such an agreement; and

any instrument or product or class of instruments or products as the
Commission, may prescribe by order published in the National Gazette;

“debt security” means -

(@

()

a right to be repaid money or paid interest on money that is, or is to be,
deposited with, lent to, or otherwise owing by, any person and includes -
(i) adebenture, bond or note; and
(i)  a convertible note; and
(iii) aredeemable share in an entity that would otherwise be an
equity security, except a share is redeemable only at the option
of the entity; and
any securities, or class or kind of securities, that is declared by the
Securities Comunission, by notice in the National Gazette to be debt
securities for the purposes of this Act, but does not include -
(i) aderivative; or
(ii) a unit, proportionate interest, or membership interest in a unit
trust or a managed investment scheme; or
(iii) a life insurance policy; or
(iv)  debt securities issued by -

-6 -
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(A) the State or a government department, agency or
authority; or

(B) asuperannuation fund established under the
Superannuation (General Provisions) Act 2000; or

(C) abank or licensed financial institution, as defined in
Section 3 of the Banks and Financial Institutions Act
2000, or

“decision” includes a declaration, order, class orders or other decisions of the
Commission;

(14 b be 3 "
derivative” means an a.
satisfied:

(@

()
(©)

under the agreement, a party to the agreement must, or may be required to
provide at some future time consideration of a particular kind or kinds to
another person; and
that future time is not less than the time, prescribed for the purposes of this
subparagraph, after the time at which the agreement is entered into; and
the amount of the consideration, or the value of the agreement, is
ultimately determined, is derived from, or varies by reference to, wholly or
in part, the value or amount of something else, of any nature whatsoever
and whether or not deliverable, including, one or more of the following:
(i) anasset; and

(i) arate (including an interest rate or exchange rate); and

(iii) anindex; and

(iv) acommodity,

and includes a transaction that is recurrently entered into in the capital markets
in Papua New Guinea or overseas and is commonly referred to in those
markets as -

(@)
(@)

%)
g
Q)

®
()
(%)

a futures or forward; or

an option (other than an option to acquire by way of issue of an equity
security, a debt security, or a managed investment scheme); or

a swap agreement; Or ‘

a contract for difference, margin contract, or rolling spot contract; or

a cap, collar, floor, or spread,

but does not include -

an agreement for the future provision of services; or

a debt security, an equity security, or a managed investment scheme; or

‘an agreement in relation to which all of the following subparagraphs are

satisfied:

(1) aparty has, or may have, an obligation to buy, and another party
has, or may have, an obligation to sell, property, other than capital
market products or foreign currency, at a price and on a date in the
future; and

(i) the agreement does not permit the seller’s obligations fo be wholly
settled by cash, or by set-off between the parties, rather than by
delivery of the property; and

(iii) neither usual market practice nor the rules of a market permit the
seller’s obligations to be closed out by the matching up of the
agreement with another agreement of the same kind under which
the seller has offsetting obligations to buy; or

-7 -
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(/) an agreement which is -
(1) acurrency swap; or

(ii) an interest rate swap; or

(1i1) a forward exchange rate contract; or

(iv) a forward interest rate contract, authorised by the Bank of Papua
New Guinea and to which a licensed institution is a party; or

(v) when entered into, is in a class of agreements prescribed not to be
derivatives contract; or

1 ithad A ha + t 41t :
(vi) prescribed to be an agreement that

derivatives market;

“derivatives issuer” means a person that is in the business of entering into
derivatives;

“derivatives market” means a market or other place at which, or a facility by
means of which, derivatives are regularly traded;

“derivatives option” means an option or right to assume, at a stated price or value
and within a stated period, a long position or a short position, in relation to a
derivative;

“derivatives report” means an analysis or report that contains recommendations
about trading in derivatives;

“director” means -

(a) aperson occupying or acting in the position of director of a corporation,
by whatever name called and whether or not validly appointed to occupy,
or duly authorised to act in, the position; or

(b) aperson in accordance with whose directions or instructions, the directors
of a corporation are accustomed to act; or

(c) an alternate or substitute director; or

(d) inrelation to a partnership, any partner; or

(e) inrelation to a body corporate or unincorporated, other than a company or
partnership, any person occupying a position in the body that is
comparable with that of a director of a company; and
in relation to any other person, that person; and

g) in the case of a company formed or incorporated or existing outside the
country -
(i) amember of the company’s board of directors or governing body;
or
(i1) a person occupying or acting in the position of a member of the
corporation’s board, by whatever name called and whether or not
validly appointed to occupy, or duly authorised to act in the
position; or
(ili) a person in accordance with whose directions or instructions the
members of the corporation’s board are accustomed to act;

“d1spose of” means to dispose of by allotting, withdrawing from or terminating
and agreeing to dispose of}

“distribute” means make available, publish and circulate, and includes
disseminate by letter, newspaper, broadcasting, facsimile, computer
transmission or image, television, cinematic film, or any other means
whatsoever;

-8-
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“document” means a document in any form and includes -

(@) any writing on any material; and

(b) information recorded or stored by means of a tape-recorder, computer,
mobile phones, records on social media networks or other clectronic
device, and material subsequently derived from information so recorded or
stored; and

(¢) abook, graph or drawing; and

(d) aphotograph, film, negative; tape or other device in which one or more
visual images are embodied so as to be capable, with or without the aid of
equipment, of being reproduced; -

“eligible delivery agreement” means an agreement that is one of two or more
standardised agreement, the effect of which is that a person is under an
obligation to make or accept delivery at a particular future time of a particular
quantity of a particular instrument -

(a) for a particular price; or
(b) for aprice to be calculated in a particular manner, whether or not -
(1) the subject matter of the agreement is in existence; or
(i1) the agreement is capable of being varied or discharged before that
future time, and in respect of which it appears likely at the
relevant time, having regard to all relevant circumstances, that -
(A) the obligation of the person in the short position to
make delivery will be discharged except by the person
making the delivery; and
(B) the obligation of the person in the long position to
accept delivery will be discharged except by the person
accepting the delivery; and
 (C) the person in the short position or long position will
assume an offsetting long position or offsetting short
position, as the case may be, under another agreement
of the same kind;

“eligible exchange-traded option” means a contract that is entered into on a
derivatives market under which a party acquires from another party an option
or right, exercisable at or before a stated time -

(@) to buy from, or to sell to, that other party a stated quantity of a named
instrument at a price stated in, or to be determined in accordance with, the
contract; or

’ (b) to be paid by that other party, at the time when the option or right is

exercised, an amount of money to be determined by reference to a state of
affairs that relates to fluctuations in the value or price of an instrument or
other property, or in the numerical level of an index, an interest rate or
other factor;

“employee share purchase scheme” means a scheme established by an entity
under which employees or directors of the entity or of any of its subsidiaries
may acquire specified securities (as defined in that clause) that are issued by
the entity;
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“engaging in conduct” means doing or refusing to do an act, and includes
omitting to do an act or making it known that an act will or will not be done;

“entity” means a body corporate and an unincorporated body (including partners
in a partnership, members of a joint venture, or the trustees of a trust) and the
sole trustee of a trust acting in his, her, or its capacity as trustee of that trust but
does not include an individual or a business name registered under the
Business Names Act 2014,

“equity securities” means any interest in or right to a share in the share capital

of a company, and includes -

(a) ashare and a preference share; and

(b) any securities, or class or kind of securities, that is declared by the
Minister, acting on a recommendation of the Securities Commission, by
notice in the National Gazette to be equity securities for the purposes of
this Act,

but does not include a debt security;

“exempt derivatives market” means a derivatives market which is declared to be
an exempt derivatives market under Section 8(2)(b);

“exempt stock market” means a stock market which is declared to be an exempt
stock market under Section 8(1)(b); '

“expert” means any person who holds himself out to be of a profession or calling
that gives authority to a statement made by him, and includes an accountant,
lawyer, engineer, valuer, quantity surveyor and geologist, but does not include
a-person acting in his capacity as an auditor or as a director or officer of a
body; ,

“financial planning” has the same meaning as in Part II of Schedule 2;

“fund management” has the same meaning as in Part II of Schedule 2;

“guarantor”, in relation to a debenture, means a person who guarantees or has
agreed to guarantee the repayment of any money secured or payable under the
debenture;

“indemnify” means to relieve, exempt or to be excused from liability, whether
before or after the liability arises;

“information service” means -

(a) abroadcasting service; and

(b) an interactive or broadcast videotext or teletext service or other similar
service; and

(c) an online database service or other similar service; and

(d) any other service as may be prescribed by the Commission,

but does not include bond pricing facilities;

“insolvent” means -

(a) inrelation to an issuer of a debt security or a managed investment
Scheme -

(1) the issuer is unable to pay the issuer’s debts as they become due in
the normal course of business; or

(if) the value of the issuer’s assets is less than the value of the issuer’s
liabilities, including contingent liabilities, and for this purpose
Section 4(4) of the Companies Act 1997 applies in respect of the
issuer as if it were a company even if it is not; and

-10 -



Capital Market

(b) inrelation to a registered scheme that is a defined benefit scheme, the
value of the assets in the scheme is less than the value of the vested
benefits that may in due course flow from, or are attributable to,
membership of the scheme; and

(¢) inrelation to any other registered scheme -

(i) the funds in the scheme are not sufficient to enable debts in respect
of the scheme to be paid as they become due in the normal course
of business; or

) the value of the assets in the sches
) the ass ne scner
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liabilities in respect of the scheme, including contingent 11ab111t1es
and for this purpose Section 4(4) of the Companies Act 1997

applies in respect of the scheme as if it were a company;

“inspection period” means the period commencing on the 3™ working day after

the day on which notice of intention to inspect is served on the issuer by the
person concerned and ending with the 8™ working day after the day of service;

“instrument”, in relation to derivatives means -

(o) anything that is capable of delivery under an agreement for its delivery,
including a commodity or a document creating or evidencing a thing in
action; or

(b) any other thing that is pLescnbed to be an instrument for the purposes of

this Act;
“investment adviser” has the same meaning as in Part II of Schedule 2;

“investor” means -

(a) aperson to whom an offer of capital market product is made; and

(b) aperson who acquires, or may acquire, a capital market product; and

(c) aperson who receives, or may receive, a capital market service;

“issue” means - ,

(@) inrelation to securities, to bring or grant or cause to be brought into
existence those securities; and

(b) in relation to a notice, prospectus or other document, to circulate,
distribute or disseminate such notice, prospectus or document;

“issuer” means -

(@) inrelation to equity securities or debt securities, the corporation whose
shares or debentures are being issued, oftered for subscription or purchase
or in respect of which an invitation to subscribe for or purchase has been
made; and

(b) inrelation to a unit of a unit trust or a managed investment scheme, the
trustee; and

(¢) in the case of any other securities, the person making available, issuing,
offering for subscription or purchase, or making an invitation to subscribe
for or purchase, such securities;

“licence” means a capital market licence issued under Section 37 of this Act and
includes a representative’s licence;

“licensed person” means a person holding a capital market licence including a
person holding a capital market representative licence;
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“listed”, in relation to a security or a corporation, as the case may be, means such
security or corporation whose securities or any class of its securities having
gained admission to be quoted on a stock market of a stock exchange;

“listed corporation” means a corporation whose securities or any class of its
securities have gained admission to be quoted on a stock market of a stock
exchange; '

“listing rules”, in relation to a stock market of a stock exchange, means the rules
governing or relating to
(a) the admission to or removal o

or

(b) the activities or conduct of corporate bodies, unincorporated bodies and
other persons who are admitted to that list;

“long position” -

(a) inrelation to an eligible delivery agreement, or in relation to
that is an eligible delivery agleement means the position of a person who
because of the agreement, is under an obligation to accept delivery in
accordance with the agreement; and A

(b) inrelation to a derivative that is an adjustment agreement, means the
position of a person who, because of the agreement -

(i) will, if the value or worth of the agreement (as determined in
accordance with the agreement) as at a particular future time is
less, by a particular amount, than the value or worth of the
agreement (as so determined) as at a particular earlier time, be
under an obligation to pay that amount; and

(ii) will, if the value or worth of the agreement (as so determined) as at
a particular future time is greater, by a particular amount, than the
value or worth of the agreement (as so determined) as at a
particular earlier time, have a right to receive that amount; or

(¢) inany other case, has such meaning as may be prescribed;

“management investment scheme” means a scheme to which each of the
following applies -

(a) the purpose or effect of the scheme is to enable persons taking part in
the scheme to contribute money, or to have money contributed on
their behalf, to the scheme as consideration to acquire interests in the
scheme; and

(b) those interests are rights to participate in, or receive, financial
benefits produced principally by the efforts of another person under
the scheme, whether those rights are actual, prospective, or
contingent, and whether they are enforceable or not; and

(c) the holders of those interests do not have day-to-day control over the
operation of the scheme, whether or not they have the right to be
consulted or to give directions,

but does not include -

(d) ascheme under which each participant takes part in the scheme only
by holding one or more interests in property if, in respect of each interest -

(1) itis an interest in separately identifiable underlying property; and

securities from the official list of exchange;

>

W
[N
[

>
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(ii) either the participant holds both the legal and beneficial
interest in the property or the legal interest in the property is
held on a bare trust for the participant; and

(iii) = the value of the interest is not substantially dependent on
contributions being made by other participants or the use of
other participants’ contributions; and

(e) ascheme that would be a managed investment scheme only because it
involves pure risk contracts of insurance; and

(f) ascheme that would be a managed investment scheme only because it
involves life insurance policies under the Banking and Financial
Institutions Act 2000; and:

() apure risk contract of insurance in Paragraph (5) means a contract of
insurance that does not, and never will, have a value on its cancellation or
surrender that is greater than the sum of premiums paid to the insurer;

“member” means a holder of securities in a corporation, a unit holder in a unit
trust scheme, or a member of a managed investment scheme;

“money” includes money’s worth;

“offer” means an invitation, and any proposal or invitation to make an offer, and
“to offer” has a corresponding meaning;

“officer”, in relation to -

(a) the Commission, an officer of the Commission; and

(b) a corporation, includes -

(i) any director, secretary or employee of the corporation; and

(i) areceiver and manager, appointed under a power contained in any
instrument, of any part of the undertaking or property of the
corporation; and

(iii) any liquidator of a corporation appointed in a voluntary winding

O up, :

but does not include - :

(iv) areceiver appointed by the Court; or

(v) aliquidator appointed by the Court or by the creditors;

“official list”, in relation to a stock market of a stock exchange, means a list
specifying all securities which have been admitted for quotation on the stock
market of the stock exchange;

“over-the-counter derivative” means a derivative other than a standardised
derivative traded under Subdivision 3 of Division 3 of Part III of this Act;

“participant” means -

(@) a person who may participate in one or more of the services provided by a
stock exchange: or

(b) a person who, under the rules of a clearing house, may participate in one
or more of the services provided by the clearing house;

“participating organisation” means any person who carries on the business of
dealing in securities and is recognised as a participating organisation by the
rules of the stock exchange;

“party”, in relation to a proposed or discharged agreement, means a person who
would be a party to the agreement if it were in effect;

~13 -
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“person” includes a corporation sole, a company or other body corporate, whether
incorporated in the country or elsewhere, an unincorporated body of persons, a
public body, and a government department, agency or authority;

“premises” means any place, whether enclosed or built on or not, and in
particular, includes -

(a) abuilding, aircraft, vehicle or vessel; and

(b) any structure, whether fixed or movable; and

(¢) apartof pxermses including a part of premises of a kmd referred to in
Pcuagxal.)u I\H} Oor \U},

“prescribed” means prescribed by this Act or any regulations made under this
Act, and where no mode is mentioned means prescribed by order published in
the National Gazette, and a power to prescribe includes the power to prescribe
differently for different persons, securities, derivatives or transactions, or
different classes, categories or descriptions of persons, securities, derivatives or
transactions;

“principal officer”, in relation to a body c01p01ate or other body, means -

(a) adirector of the body; or

(b) a person in accordance with whose dnectlons or instructions, any or all of
the directors of the body are accustomed to act, other than a person in
accordance with whose directions or instructions, any or all of the
directors of a body are accustomed to act by reason only that the directors
act on advice given by him solely in a professional capacity; or

(¢) inrelation to any particular requirement of this Act, any person whose
function is, or who has undertaken, to ensure that that requirement is
complied with by the body;

“promoter”, in relation to equity securities, debt securities, or units offered to the
public for subscription, means -

(a) a person who is instrumental in the formulation of a plan or program under -
which the securities are offered to the public; and

(b) where a body corporate is a promoter, includes every person who is a
director of that body corporate,

but does not include a director or officer of the issuer of the securities or a

~ person acting solely in his professional capacity;

“prospectus” means a document that contains an offer of equity securities, debt
securities, or units to the public for subscription, and that is intended to be, or
has been, submitted to the Commission for approval and registration;

“public interest directors”, in relation to a stock exchange or derivatives exchange,
means persons who are appointed by the Minister under Sec‘uon 12;

“quoted”, in relation to -

(a) capital market products of a listed issuer, means capital market products of
the issuer that are approved for trading on a licensed stock market, and, to
avoid doubt, capital market products do not cease to be quoted merely
because trading in those products is suspended; and

(b) derivatives, means derivatives that are approved for trading on a licensed
derivative market, and to avoid doubt, derivatives do not cease to be
quoted merely because trading in those products is suspended;
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“record” means -
(a) afile, register, ledger, book of account, or passbook, and any
_ reproduction or copy of them or any entry in any of them; and

(b) an apparatus or equipment in or on which information s recorded, stored,
or embodied in any form so as to be capable of being retrieved,
reproduced, or processed by any means; and

(¢) any material by means of which information is supplied to, or derived
from, any such apparatus or equipment;

“Registrar” means the person for the time being holding the office of Registrar of
Companies in accordance with the Companies Act 1997;

“regulated activity” means any of the types of regulated activities specified in
Part I of Schedule 2;

“related corporation”, in relation to a company, means a corporation that is related
to the first-mentioned company or corporation by virtue of Section 6 of the
Companies Act 1997, .

“relevant circumstances”, in relation to an eligible delivery agreement, means -
(a) the provisions of any agreement; and
(b) the rules and practices of any market; and
(¢) the manner in which the respective obligations of persons in short

positions and persons in long positions under agreements of the same kind
as the agreement concerned are generally discharged,
but does not include the respective intentions of the person in the short position
and the person in the long position under the agreement concerned;
“relevant time”, in relation to an eligible delivery agreement, means the time -
(a) when the agreement concerned is entered into; or
(b) if the agreement concerned is not a delivery agreement, when it
is entered into, becomes a delivery agreement;

“representative” means a person, by whatever name called, in the direct
employment of, or acting for, or by arrangement with, a person who carries on
business in any regulated activity, who carries out for that person any such
regulated activity, other than work ordinarily performed by accountants, clerks
or cashiers, whether or not he is remunerated, and whether his remuneration, if
any, is by way of salary, wages, commission or otherwise;

“rules”, in relation to -

(a) a stock exchange, means the constitution, or listing rules or the rules or
' directions, by whatever name called, governing the membership,
management, operations or procedures of the stock exchange, or the
conduct of its participating organisations and, without limiting the
generality of the foregoing, includes -
(i) rules contained in the constitution, list rules or other constituent
document of the stock exchange; and
(ii) rules and procedures governing the quotation of securities on the
stock market of the stock exchange and listing requirements; and
(iii) rules to ensure compliance by participating organisations of any
obligations imposed by this Act or any other written law; and
(iv) rules in respect of such other matters as may be necessary or
desirable for the proper and efficient operation and management of
the stock exchange, including rules specifying fees and charges;
and
-15-
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a clearing house, means the constitution, or the rules or directions, by
whatever name called and wherever contained, governing the membership,
management, operations or procedures of the clearing house and, without
limiting the generality of the foregoing, includes rules and directions
relating to - :
(i) the provision of clearing and settlement services, and the
suspension or withdrawal of such services; and
(ii) the provision of services other than the services referred to in
Subparagraph (i); and
(ii) - the persons who may participate in one or more of the services
referred to in Subparagraph (i) or (i1); and
(iv) the specification of fees and charges; and
(v) the default rules; and
a central depository, has the meaning assigned to it in the Central
Depositories Act 2015; and
a derivatives exchange, means the constitution, or the rules or directions,
by whatever name called and wherever contained, governing the
membership, management, operations or procedures of the derivatives
exchange or the conduct of its affiliates; and
a recognised self-regulatory organisation, means the constitution of a
recognised self-regulatory organisation, or the rules or directions, by
whatever name called and wherever contained, governing the membership,
management, operations or procedures of a recognised self-regulatory
organisation or the conduct of the members of the recognised self-
regulatory organisation;

“securities” means -

(@)
)
(©

(@)

debentures, stocks, bonds issued or proposed to be issued by any
government; and '

shares in or debentures of, a body corporate or an unincorporated body:;
and

units in a unit trust scheme or prescribed investments, and includes any
right, option or interest in respect of units in a unit trust scheme or
prescribed investments, but does not include derivatives; and

other rights, interests or instruments that the Minister may, by notice in the
National Gazette prescribed under Section 5;

“Securities Commission” and “Commission” means the Securities Commission of
- Papua New Guinea established by Section 4 of the Securities Conunission Act
2015;

“senior manager” means a person who is not a director but occupies a position
that allows that person to exercise significant influence over the management
or administration of an entity, for example, a chief executive or a chief
financial officer;

“settlement”, in relation to a market contract, means the discharge of the rights
and liabilities of the parties to the market contract whether by performance,
compromise or otherwise and includes partial settlement effected in accordance
with the rules of an approved clearing house;

“special resolution”, in relation to -
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(@) holders of debt securities in any other case, means a resolution approved
by product holders holding debt securities with a combined nominal value
of no less than 75 percent of the nominal value of the debt securities held
by those persons who are entitled to vote and who vote on the question;
and

(b) holders of units in managed investment schemes or a unit trust in any
other case, means a resolution approved by unit holders holding units with
a combined value of no less than 75 percent of the value of the managed
investment units held by those persons who are entitled to vote and who
vote on the question; ‘

“specified person” means a person or classes of person specified in Schedule 3;

“specify”, where no mode is mentioned, means specify in writing, and a power to
specify includes the power to specify differently for different persons,
securities, derivatives or transactions, or different classes, categories or
descriptions of persons, securities, derivatives or transactions;

“standardised derivative” means a derivative, including a futures contract, that is
traded on a derivatives exchange, whose intrinsic characteristic is determined
by that derivatives exchange and whose trade is cleared and settled by an
approved clearing house;

“stock exchange” means a body corporate approved by the Commission pursuant
to Section 9 of this Act. :

“stock market” means a market, exchange, or other place at which, or a facility by
means of which - ‘

(a) offers to sell, purchase, or exchange equity securities, debt securities, or
units are regularly made or accepted; or '

(b) offers or invitations are regularly made, being offers or invitations that are
intended, or may reasonably be expected, to result, whether directly or
indirectly, in the making or acceptance of offers to sell, purchase or
exchange equity securities, debt securities, or units; or

(¢) information is regularly provided about the prices at which, or the
consideration for which, particular persons, or particular classes of
persons, propose, or may reasonably be expected, to sell, purchase or
exchange equity securities, debt securities, or units;

“subsidiary” has the meaning assigned to it in Section 5 of the Companies Act
1997,

“Take-overs Code” means the Take-overs Code in force under Section 277,

“this Act” includes the regulations made under this Act; ,

“trade repository” means a trade repository approved under Section 77 for the
purposes of trading in over-the-counter derivatives;

“trading day” means, in relation to a licensed market, a day on which the market is
open for the trading of securities;

“trust account records” means -

(a) records relating to a trust account; and

(b) includes any information that relates to a trust account,

that is recorded or stored by means of any tape recorder, computer, or other

device, and any material subsequently derived from information so recorded or

stored;
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“trustee”, in relation to a unit trust or managed investment scheme, means a
person appointed as trustee of a unit trust or managed investment;

“underlying”, in relation to a derivative, means -

(a) the underlying asset, rate, index, commodity; or

(b) the amount of the consideration, or the valuc of the agreement, is
ultimately determined, is derived from, or varies by reference to, wholly
or in part, the value or amount of something else, of any nature ,
whatsoever and whether or not deliverable, including, for example, one or
more of the following:

(1) an asset; and
(ii) arate, including an interest rate or exchange rate; and
(iii) an index; and

‘ (iv) acommodity;

“unit”, in relation to a unit trust or managed investment scheme, means any ri ght
or interest in a unit trust or managed investment scheme by whatever name
called and inciudes any sub-unit in a unit trust or managed investment scheme;

“unit holder or member” means the unit holder of a unit trust or managed
investment scheme as the case may be; ‘

“unit trust scheme” means any arrangement made the purpose of, or having the
effect of, providing facilities for the participation by persons as beneficiaries
under a trust on profits or income arising from the acquisition, holding,
management, or disposal of -

(a) equities securities, or

(b) debt securities, or

(c) derivatives; or

(d) any other property; :

“unsolicited offer” means an offer to which all of the following apply -

(@) the offer is to acquire a capital market product, to acquire a power to
dispose of a capital market product, or to acquire another interest in or
right attaching to a capital market product, made by a person (A) to
another person (B) (whether the acquisition is by A or an associated
person of A); and

() the offer is unsolicited by B; and

(c) the offer is not made on a licensed market; and

(d) the offer is within the class or classes of unsolicited offers to which the
regulations apply; and.

(e) the offer is not a takeover offer for a capital market product under the
Take-overs Code 2015 nor an acquisition or a redemption by a company
of its shares under the Companies Act 1997,

“value”, in relation to an asset, includes amount;

“voting product”, in relation to an entity means - ,

(a) -a capital market product of the entity that confers a right to vote at
meetings of members or shareholders, whether or not there is any
restriction or limitation on the number of votes that may be cast by or on
behalf of the holder of the product; and
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(b) a capital market product that is convertible into a capital market
product of the kind referred to in Paragraph (a),

_ but does not include a capital market product that confers only a right to vote

that, under the conditions attached to the product, is exercisable only in one

or more of the following circumstances:

(¢) during a period in which a dividend (or part of a dividend) in respect
of the product is in arrears; and

(d) on aproposal to reduce the capital of the entity; and

(¢) on a proposal that affects rights attached to the product; and

(// on aproposal to put the entity into liquidation; and

(g) ona proposal for the disposal of the whole or a material part of the
property, business and undertaking of the entity; and

(k) during the liquidation of the entity.

(2) Inthis Act, a reference to “this Act” or a “securities law” shall, unless otherwise
expressly stated, include a reference to any regulations, rules, order, class order, notification or
other subsidiary legislation made under this Act or a securities law, as the case may be.

3. ASSOCIATED PERSON. :
(1) Inthis Act, a reference to a person associated with another person shall be construed
as a reference to -

(@)

()
(©)

(@)

(e)

%)

the spouse, or any minor child, natural or adopted, or minor step child, of the
person; and
an employee or a partner of the person; and
another person in accordance with whose directions or instructions the person is
accustomed or obliged to act; and '
where the other person is a body corporate -
(i) a director or sectetary of the body corporate; and

(i) a body corporate that is related to the other person; and

(iif) a director or secretary of such a related body corporate; and
where the matter to which the reference relates is the extent of a power to
exercise, or to control the exercise of, the voting power attached to voting shares
in a body corporate, a person with whom the other person has, or proposes to
enter into, an agreement, arrangement, understanding or undertaking, whether
formal or informal and whether express or implied -

(i) by reason of which either of those persons may exercise, directly or
indirectly control the exercise of, or substantially influence the exercise
of, any voting power attached to a share in the body corporate; or

(i) with a view to controlling or influencing the composition of the board of
directors, or the conduct of affairs, of the body corporate; or
(iii) under which either of those persons may acquire from the other, shares
in the body corporate or may be required to dispose of such shares in
accordance with the directions of the other person; and
where the matter to which the reference relates is a matter other than the extent
of a power to exercise, or to control the exercise of, the voting power attached to
voting shares in a body corporate -

(i) a corporation in partnership with which the other person carries on a

business of derivatives; or
-19 -




Capital Mal;l(et

(i) subject to Subsection (2), a person who is a pariner of the other person,
otherwise than as a result of him dealing in securities or trading in
derivatives in partnership with the other person; or

(i) atrustee of a trust in relation to which the other person benefits or is
capable of benefiting otherwise than by reason of transactions entered
into in the ordinary course of business in connection with the lending of
money; or - »

(iv) aperson who is a director of a body corporate that carries on a business
of dealing in securities or trading in derivatives and of which the other
person is also a director; or

(v) subject to Subsection (2), a person who is a director of a body corporate
of which the other person is a director, not being a body corporate that
carries on a business of dealing in securities or trading in derivatives;
and

(g) aperson with whom the other person is, by virtue of any regulation that may be
introduced, to be regarded as associated in respect of the matter to which the
reference relates; and

() aperson with whom the other person is, or proposes to become, associated,

whether formally or informally, in any other way in respect of the matter to
which the reference relates; and

where the other person has entered into, or proposes to enter into, a transaction,

or has done, or proposes to do, any other act or thing, with a view to becoming
associated with a person as mentioned in any of the preceding paragraphs, that
last-mentioned person. '

N
~,
Nt

(2)  Where, in proceedings under this Act, it is alleged that a person referred to in
Subsection (1)(f)(ii) or (v) was associated with another person at a particular time, that person
shall be deemed not to have been so associated in relation to a matter to which the proceedings
relate unless the person alleging the association proves that the first-mentioned person at that
time knew or ought reasonably to have known the material particulars of that matter.

(3) A person shall not be taken to be associated with another person by virtue of
Subsection (1)(e), (g) or (%) by reason only that one of those persons furnishes advice to, or acts
on behalf of, the other person in a professional capacity.

4. INTEREST IN SECURITIES.
(1) Where any property held in trust consists of or includes securities in which a person
knows or has reasonable grounds for believing that he has an interest, he shall be deemed to have
an interest in those securities.

(2)  Aright does not constitute an interest in a security where -
(a) the right, being a right or an interest issued or offered to the public for
subscription or purchase; or
(b)  the public was invited to subscribe for or purchase such a right and the right
was so subscribed for or purchased; or
(¢) such arightisheld by the trustee or its agent and was issued for the purpose of
an offer to the public. :
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(3) A person shall be deemed to have an interest in a security where a body corporate has
an interest in a security and -

(a) the body corporate is, or its directors are accustomed, or is under an obligation,
whether formal or informal, to act in accordance with the directions,
instructions, or wishes of that person in relation to that security; and

(b) that person has a controlling 1nterest in the body corporate; and

(c) that person, or the associates of that person or that person and his associates are
entitled to exercise or control the exercise of not less than 15 percent of
the votes attached to the voting shares in the body corporate.

(4) Forthe purposes of Subsec‘uon (3)(c), a person is an associate of another person, if
the first-mentioned person is -

(a) acorporation which, by virtue of Sections 5 and 6 of the Companies Act 1997
is deemed to be related to that other person; or

(b) aperson in accordance with whose directions, instructions or wishes that other
person is accustomed or is under an obligation, whether formal or informal, to
act in relation to the security referred to in Subsection (3); or

(¢) aperson who is accustomed or is under an obligation, whether formal or
informal, to act in accordance with the directions, instructions or wishes of that
other person in relation to that security; or

(d) abody corporate which is, or the directors of which are accustomed or r under an
obligation, whether formal or informal, to act in accordance with the directions,
instructions or wishes of that other person in relation to that security; or

(¢) abody corporate in accordance with the directions, instructions or wishes of
which, or of the directors of which, that other person is accustomed or under an
obligation, whether formal or informal, to act in relation to that security.

(5) A person shall be deemed to have an interest in a security in any one or more of the
following circumstances where he:

(a) Thas entered into a contract to purchase a security; and

(b) has aright, otherwise than by reason of having an interest under a trust, to have
a security transferred to himself or to his order, whether the right is exercisable
presently or in the future and whether on the fulfillment of a condition or not;
and

(¢) has the right or power to acquire a security or an interest in a security, under an
option, whether the right or power is exercisable presently or in the future and
whether on the fulfillment of a condition or not; and

(d) is entitled, otherwise than by reason of his having been appointed a proxy or
representative to vote at a meeting of members of a corporation or of a class of
its members, to exercise or control the exercise of a right attached to a security,
not being a security of which he is the registered holder.

(6) A person shall be deemed to have an interest in a security if that security is held
jointly with another person.

(7) For the purpose of determining whether a person has an interest in a security, it is
immaterial that the interest cannot be related to a particular security.
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(8) The following shall be disregarded for the purposes of this section -

(a) aninterest in a security of a person whose ordinary business includes the
lending of money if he holds the interest only by way of security for the purpose
of a transaction entered into in the ordinary course of business in connection
with the lending of money; and

(b) aninterest of a person in a security being an interest held by him by reason of
his holding a prescribed office; and .

(¢) aprescribed interest in a security being an interest of such person, or of the
persons included in such class of persons, as is prescribed.

(9)  Aninterest in a security shall not be disregarded by reason only of -

(a) its remoteness; or

(b) the manner in which it arose; or

(c) the fact that the exercise of a right conferred by the interest is, or is capable of
being made subject to restraint or restriction.

5. PRESCRIPTION OF SECURITIES AND DERIVATIVES.

(1) Notwithstanding the definition of “securities” and “derivatives” under this Act, the
Minister may, upon the recommendation of the Commission, by order published in the National
Gazette, prescribe any instrument or product or class of instruments or products to be -

(a) securities; or
(b) derivatives,
for the purposes of securities laws.

(2)  Where an exemption has been granted under Section 77 of the Companies Act 1997,
the Commission may, by order published in the National Gazette, prescribe an exempted interest
or a class or category of exempted interests to be -

(@) securities; or’
(b) derivatives,
for the purposes of this Act or any particular provision of this Act.

(3) Inaprescription made under Subsection (1) or (2) in respect of securities or
derivatives, as the case may be, the Commission may -

(a) for the purposes of regulating the issue, offer for subscription or purchase, or the
making of an invitation to subscribe for or purchase, any securities, specify in
the prescription any provision of this Act to apply to such securities; and

(b) inthe case of derivatives, specify in the prescription any provision of this Act to
apply to such derivatives contract. '

6. CONVERSION OF AGREEMENTS TO DERIVATIVES CONTRACTS. _

If an agreement that was not a derivatives contract when it was entered into becomes a
derivatives contract as a result of an action taken by any of the parties to the agreement at a later
time - '

(a) the parties to the agreement shall be deemed to have entered into a derivatives

contract at that later time; and

(b) the agreement shall constitute the derivatives contract referred to in Paragraph (a).
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7. ACT BINDS THE STATE.
This Act binds the State.

PART IL. - CAPITAL MARKETS.

EaY BA s

Division 1. - Markets.

8. LIMITATIONS ON STOCK AND DERIVATIVES MARKETS.
(1) A person shall not establish, operate or maintain, or assist in establishing, operating or
maintaining, or hold himself out as providing, operating or maintaining, a stock market that is

nnt o
1oy

(@) astock market of a stock exchange; or
() an exempted stock market; or
(¢) aregistered electronic facility under Section 27(1).

(2) A person shall not establish, operate or maintain, or assist in establishing, operating or
maintaining, or hold himself out as providing, operating or maintaining, a derivatives market that
is not - A

(a) aderivatives market of a derivatives exchange; or

(b) an exempted derivatives market; or

(¢) aregistered electronic facility under Section 27(1); or
(d) atrade repository under Section 77.

(3) The Commission may, by order published in the National Gazette -

(a) declare a particular stock market or derivatives market, or a stock market or
derivatives market included in a particular class of stock or derivatives markets,
to be an exempted stock market or exempted derivatives market for the
purposes of this Act subject to such terms and conditions as he thinks
reasonable and appropriate after having regard to, among other things -

(i) the types of securities or derivatives to be traded; and
(ii) the types of participants; and v
(iii) the types of investors; and
(iv) the volume of trading,
relating to the particular stock market or derivatives market, or stock market or
derivatives market included in the particular class of stock markets or
derivatives markets; and '

(b) revoke any declaration made under Paragraph (a) or vary any term or condition
as may be specified in the déclaration, after having regard to, among other
things - '

(i) any breach of the terms and conditions specified in the declaration; or
(i) such other matters as the Commission thinks fit.

(4) For the purposes of this section, the facilities specified in Schedule 1 that are -
(a) established and operated by the Bank of Papua New Guinea; or
(b) operated by or on behalf of the Bank of Papua New Guinea, shall be deemed to
be exempted under Subsection (3).

(5) A person who contravenes this section commits an offence and is liable to a fine not
exceeding K10,000,000.00 or imprisonment for a term not exceeding 10 years, or both.
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Division 2. - Market institutions.

Subdivision 1. - Stock exchange and derivatives exchange.

9.  APPROVAL OF STOCK EXCHANGE OR DERIVATIVES EXCHANGE.
(1) An application for the approval of a body corporate as a stock exchange or derivatives
exchange may be made in writing to the Commission.

(2) The Commission may, by notice in the National Gazette, approve a body corporate

-as a stock exchange or a derivatives exchange, subject to any terms and conditions as it thinks fit,

if it is satisfied that - ‘

(@) the body corporate will ensure that, as far as is reasonably practicable, it will
operate an orderly and fair market in relation to securities that are traded
through its facilities; and

(b) the body corporate will manage any risk associated with its business and
operations prudently; and

(¢)  the body corporate, in discharging its obligations under Paragraph (a), will not
act contrary to the public interest and in particular the interest of investors; and

(d) the body corporate is able to take appropriate action against its participating
organisations or affiliates to whom the rules apply for any breach of its rules;
and :

(e) the rules of the body corporate make satisfactory provision -

(i) for an orderly and fair market in relation to the securities that are traded

through its facilities; and

(ii) for the proper regulation and supervision of its participating
organisations; and

(iii) for the exclusion of persons who are not of good character and high
business integrity from being recognised as participating organisations;
and . v

(iv) for the expulsion, suspension or disciplining of its participating
organisations or affiliates and any person acting on behalf of such
participating organisations or affiliates, for conduct that is Inconsistent
with just and equitable principles in the transaction of business or fora
contravention of or failure to comply with the rules of the stock
exchange or derivatives exchange; and

(v) with respect to the conditions under which securities may be listed for
trading in the market proposed to be conducted by the body corporate or
under which derivatives may be traded on the market through its
facilities; and

(vi) with respect to the conditions governing dealings in securities or tradin g
in derivatives by its participating organisations or affiliates; and

(vii) with respect to the class of securities or derivatives that may be dealt in
or traded on its facilities; and '

(viii) generally for the carrying on of the business of the proposed stock
exchange or derivatives exchange with due regard to the need for the
protection of investors and public interest; and

(/) the body corporate shall at all times have sufficient financial, human and other
resources to ensure the provision of -
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(i) an orderly and fair market in relation to securities and derivatives that
are traded through its facilities; and

(ii) adequate and properly equipped premises for the conduct of its busmess
and

(iii) competent personnel for the conduct of its business; and

(iv) automated systems with adequate capacity, security arrangements and
facilities to meet emergencies; and

(g) the interest of the public or the proper regulation of the market will be served by
the granting of this approval.

(3) An applicant under Subsection (1), shall provide such information as the Commission
considers necessary in relation to the application.

(4)  Without limiting the generality of the terms and conditions specified in Subsection
(2), the Commission may, in writing, amend, revoke or impose new terms and conditions, if the
Commission is satisfied that it is appwpnate to do so for the protection of investors or in the
public interest or for the proper regulation of the stock market.

10. MEMBERSHIP OF STOCK EXCHANGE AND AFFILIATION OF DERIVATIVES

EXCHANGE.

(1) A stock exchange or a derivatives exchange shall ensure that all persons, except a
trustee, manager, investment advisor, financial journalist and an underwriter, issued with a-
licence under this Act is a member of the stock exchange or an affiliates of a derivatives
exchange.

(2) A company listed on a stock exchange or a derivatives exchange or its wholly
owned subsidiary shall not be a member of the stock exchange or affiliates of a derivatives
exchange.

(3) The stock exchange or the derivatives exchange shall ensure that there is no
monopoly over the membership of the stock exchange, or the affiliates of the derivatives
exchange confine to a certain interest group or groupings.

(4) Where a stock exchange or a derivatives exchange fails to comply with Subsection
(3), the Commission shall direct the stock exchange or the derivatives exchange to take steps to
ensure that there is a fair distribution of the membership or affiliates of the stock exchange or the
derivatives exchange. '

(5) Regulation made for the purposes of this section shall provide for matters including
the membership requirements and fees required for application for membership.

(6) Where the stock exchange or the derivatives fails to comply with a directive under

Subsection (4), every director of the exchange is guilty of an offence and is liable to a fine not
exceeding K5,000,000.00 or imprisonment for a term not exceeding seven years, or both.
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11. COMMISSION TO APPROVE AMENDMENT OF RULES.

(1) A stock exchange, derivatives exchange, a trade depository or a clearing house shall,
within seven days, submit or cause to be submitted to the Commission for its approval any
proposed rules or any proposed amendments to existing rules.

(2)  Anamendment to the rules of a stock exchange, derivatives exchange, a trade
repository or a clearing house shall not have effect until it has been approved by the Commission
under Subsection (5). '

(3) Where a stock exchange, or a derivatives exchange, or a trade re

(a) the text of the proposed amendment; and ' i
(b) an explanation of the purpose of the proposed amendment. '

(4) Where -

(a)  proposed rules or amendments to existing rules involves the introduction of a
class of derivatives, the instrument in respect of which is a commodity, to be
offered for trading on a derivatives market of the derivatives exchange; and

(b)  the Minister responsible in respect of the commodity is the Minister for the time
being responsible for agriculture,

the Commission shall consult the Minister before notifying the derivatives exchange of its
decision under Subsection (5).

(5) The Commission shall, within four weeks after the receipt of any proposed
amendment under Subsection (1), give notice in writing to the stock exchange, derivatives
exchange, a trade repository or a clearing house of its approval or disapproval of the proposed
amendment or any part of the proposed amendment, as the case may be.

(6) The Commission may, by notice in writing, declare any class of rules of a stock
exchange, a derivatives exchange, a trade repository or a clearing house to be a class of rules
whose amendments do not require the approval of the Commission under Subsection (5), and
accordingly, any amendment to the rules of a stock exchange, derivatives exchange, a trade
repository or a clearing house that belongs to that class shall, subject to Subsections (7) and (8)
have effect.

(7)  Where the Commission is of the opinion that any amendment to the rules of a stock
exchange, a derivatives exchange, a trade repository or a clearing house made under Subsection
(6), does not fall within the class of rules declared by the Commission under that subsection as
not requiring its approval, the Commission may, after consultation with the stock exchange, a -
derivatives exchange, a trade repository or a clearing house, require the stock exchange,
derivatives exchange, a trade repository or clearing house to submit such amendment for its

approval under Subsection (5). ¢

(8)  Where a rule amended by the stock exchange, a derivatives exchange, a trade
repository or a clearing house under Subsection (6), is the subject of a requirement made by the
Commission under Subsection (7), such amendment shall cease to have effect from the date of
the Commission making such a requirement or such later date as the Commission may
determine. ‘ _ L.
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(9) This subsection shall not have effect until a reasonable time has been given to the
stock exchange, derivatives market, a trade repository or a clearing house to notify the persons
affected by such amendment.

(10) Notwithstanding the provisions of this section, the Commission may, from time to
time, after consultation with the stock exchange, a derivatives exchange, a trade repository or a
clearing house, by written notice require the stock exchange, the derivatives exchange, the trade
repository or the clearing house to amend or supplement its constitution or any of its rules in
such manner and within such period as may be specified in the notice.

(1 1\ A stock PYChaﬂoP a dPT]VﬂTIVPQ exchmwe a trade rep om’rmy or a olemmg house

which contravenes a requirement made under Subsectlon (7), or a written notice made under
Subsection (9), commits an offence.

(12) The directors, chief executive officer, the chief financial officer and the company
secretary are liable to a fine not exceeding K5,000,000.00 each or imprisonment for a term not
exceeding seven years, or both.

12. APPOINTMENT OF DIRECTORS OF STOCK EXCHANGE AND DERIVATIVES

EXCHANGE.

(1) Inrelation to a stock exchange or derivatives exchange, one-third of the number of
directors on the board of a stock exchange or a derivatives exchange, shall be appointed by the
Minister, in consultation and with the concurrence of the Commission, to be public interest
directors of the stock exchange or the derivatives exchange and, notwithstanding the provision of
any other written law, such public interest directors so appointed -

(a) shall have the same rights, powers, duties and obligations, liberties and
privileges as any director of the stock exchange or the derivatives exchange;
and

(b) shall hold office for a period specified by the Minister, who may at any time

- revoke such an appointment.

(2) The constitution of the stock exchange or derivatives exchange shall provide for the
appointment of a non-executive Chairman of the Board of the exchange from one of the public
interest directors.

(3) . If the constitution of the exchange fails to provide a clause in the terms of Subsection
(2), the Minister shall, upon recommendation from the Commission, appoint one person from
amongst the public interest directors so appointed under Subsection (1), to be the non-éxecutive
Chairman of the Board of the stock exchange or the derivatives exchange.

(4) Notwithstanding Subsection (1), the Minister may, upon advice from the
Commission, revoke the appointment of a person where -

(@) any proposed director is an undischarged bankrupt, whether within or outside
Papua New Guinea; or

(b) ajudgment debt against the proposed director has not been satisfied in whole or
in part; or

(¢) the proposed director has, whether within or outside Papua New Guinea,
entered into a compromise or scheme of arrangement with his creditors, being a
compromise or scheme of arrangement that is still in operation; or
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(d) the proposed director -

(i) has been convicted, whether within or outside Papua New Guinea, of an
offence, involving fraud or dishonesty or the conviction for which
involved a finding that he acted fraudulently or dishonestly; or

(ii) has been convicted of an offence under the securities laws; or
(iii) has been investigated for money laundering or related activities within
or outside Papua New Guinea; or _
(e) the Commission is not satisfied that the proposed director is a person of
integrity and is fit and proper to be a director.

(5)  Where the concurrence of the Commission is required under Subsection (1) or (2), the
Commission may refuse to concur if - v

(a) aproposed director is an undischarged bankrupt, whether within or outside
Papua New Guinea; or

(b) ajudgement debt against the proposed director has not been satisfied in whole
or in part; or

(¢)  the proposed director has, whether within or outside Papua New Guinea, entered
into a compromise or scheme of arrangement with his creditors, being a
compromise or scheme of arrangement that is still in operation; or

(d) the proposed director - _

(i) has been convicted, whether within or outside Papua New Guinea, of an
offence, involving fraud or dishonesty or the conviction for which
involved a finding that he acted fraudulently or dishonestly; or

(ii) has been convicted of an offence under the securities laws; or
(iii) has been investigated for money laundering or related activities within
or outside Papua New Guinea; or
(e) the Commission is not satisfied that the proposed director is a person of
integrity and is fit and proper to be a director.

(5)  For the purposes of this section, a director includes a person who is a chief executive
officer.

13. DUTIES OF EXCHANGE.
(1) For the purposes of this section and Sections 14, 15 and 20 - ‘
(a) “exchange” refers to a stock exchange or a derivatives exchange; and
(b) “relevant person” means a participating organisation or an affiliate.

(2) It shall be the duty of an exchange to ensure, so far as may be reasonably practicable,
an orderly and fair market in the securities or derivatives contracts that are traded through its
facilities. '

(3)  In performing its duty under Subsection (2), the exchange shall -
(a) act in the public interest having particular regard to the need for the protection
of investors; and
(b)  ensure that where any interests that it is required to serve under any law relating
to corporations conflict with the interest referred to in Paragraph (o), the latter
shall prevail.
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(4) It shall be the duty of the exchange to take appropriate action as may be provided for
under its rules for the purpose of monitoring or securing compliance with such rules.

(5) An exchange shall 1mmed1ately notlfy the Commission if it becomes aware of -

(@)

()

any matter which adversely affects, or is likely to adversely affect, the ability of
any relevant person to meet its obligations in respect of its business of dealing
in securities, or dealing in derivatives, including the ability of any relevant
person to comply with the minimum financial requirements as may be
prescribed under this Act, the Securities Commission Act 2015 or the Central
Depositories Act 2015; or

any 11regular1ty, breach of any provision of the securities laws or the rules of the
exchange or a clearing house, or any other matter which, in the opinion of the
exchange, indicates or may indicate, that the financial standing or financial
integrity of any relevant person or of the chief executive or directors of the
relevant person in question may reasonably be affected.

(6) Without prejudice to Subsection (5), when an exchange reprimands, fines, suspends,
expels or otherwise disciplines any relevant person, it shall within seven days, give to the
Commission in writing the following particulars:

(@)
(b)
(©
(d)
©

the name and address of the business of the relevant person; and
the reason for and the nature of the action taken; and

the amount of the fine; and

the period of suspension, if any; and

any other disciplinary action taken.

(7) An exchange and its relevant persons shall, at all times, have sufficient financial,
human and other resources to ensure the provision of -

(@)

(b
(c)
(d)

an orderly and fair market in relation to securities that are traded through its
facilities; and

adequate and properly equipped premises for the conduct of its business; and
competent personnel for the conduct of its business; and

automated systems with adequate capacity, security arrangements and facilities
to meet emergencies.

(8) Notwithstanding Section 16, the Commission shall conduct an annual independent
audit of the exchange and its relevant persons to ensure that the exchange and its relevant
persons comply with the requirements under Subsection (7).

14. REVOCATION OF APPROVAL OF EXCHANGE.
(1) The Commission may, by notice published in the National Gazette, and by such other
means as the Commission considers appropriate -

(@
)

revoke an approval granted under Section 9, to an exchange, with effect from
the date specified in the notice; or

direct the exchange to cease to provide or operate such facilities, or to cease to
provide such services, as are specified in the notice, with effect from the date
specified in the notice.
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(2) The Commission shall not revoke an approval or issue a direction under Subsection
(1), unless the Commission is satisfied that it is appropriate to do so for the protection of
investors, or in the public interest or for the proper regulation of markets in securities, or
derivatives where any of the following circumstances occurs:

(a) the exchange ceases to operate its stock market or derivatives market, as the
case may be; or

(6)  the exchange is being wound up or otherwise dissolved, whether within or
outside Papua New Guinea; or

(c) the exchange has contravened any term or condition of its approval or is
.charged with any offence under any securities laws; or

(d) the exchange has failed to comply with a condition, requirement or direction
given under Sections 13(7), 19, 443 or 444; or »

(e) any information provided for the purposes of Section 9, was false or misleading
in a material particular; and

() ajudgment debt against the exchange has not been satisfied in whole or in part;
or

(g) areceiver, a receiver and manager, or equivalent person has been appointed,
whether within or outside Papua New Guinea, in respect of any property of the
exchange; or _

(h)  the exchange has, whether within or outside Papua New Guinea, entered into a
compromise or scheme of arrangement with its creditors, being a compromise
or scheme of arrangement that is still in operation; or

(1)  the exchange on its own accord applies to the Commission to revoke the
approval as a stock exchange or derivatives exchange granted to it; or

() the exchange has been deregistered by the Registrar of Companies for non-
compliance with the provisions of the Companies Act 1997.

(3) For the purposes of Subsection (2)(a), an exchange shall be deemed to have ceased to
© operate its stock market, or derivatives market, as the case may be, if it has ceased to operate its
stock market or derivatives market for a period of one month unless it has obtained the prior
approval of the Commission to do so.

(4)  Notwithstanding the revocation of an approval or the issuance of a direction under
Subsection (1), the Commission may permit the exchange to continue, on or after the date on
which the revocation or direction is to take effect, to carry on such activities affected by the
revocation or direction as the Commission may specify in the notice published under that
subsection for the purpose of - '

(@) closing down the operations of the exchange or ceasing to provide the services
as specified in the notice; or '
(b) protecting the interest of investors or the public interest.

(5) Where the Commission has granted permission to an exchange under Subsection 4),
the exchange shall not, by reason of its carrying on the activities in accordance with the
permission, be regarded as having contravened Section 8.

(6) The Commission shall not take any action under Subsection (1), without giving an
exchange an opportunity to be heard.
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(7) Where an exchange has ceased to comply with any term or condition specified in
Section 9, the Commission may, instead of revoking the approval under Subsection (1), direct
that trading on the exchange be suspended until such time as the exchange has, to the satisfaction
of the Commission, complied with such term or condition, or rectified the matter forming the

basis of the revocation, or until the Commission revokes the direction.

(8) The Commission shall give the exchange not less than 14 days’ notice in writing of
its intention to direct suspension of trading under Subsection (7) and the notice shall specify the
grounds for the suspension.

15. EFFECT OF REVOCATION OF APPROVAL OF AN EXCHANGE.
A revocation of approval or direction issued under Section 14, shall not operate so as to -

‘ (a) avoid or affect any agreement, transaction or arrangement entered into on the
stock market or a derivative market operated by an exchange, as the case may
be, whether the agreement, transaction or arrangement was entered into before
or, where Section 14(4), applies, after the revocation of the approval or issuance
of the direction under Section 14; or

(b) affect any right, obligation or liability arising under such agreement, transaction
or arrangement.

16. ANNUAL REGULATORY REPORT ON COMPLIANCE WITH ONGOING

REQUIREMENTS.

(1) Within three months after the end of each financial year, a body corporate that has
been approved as a stock exchange, or derivatives exchange, or a registered electronic facility, or
a clearing house shall prepare and submit to the Commission a regulatory report on the extent to
which it has complied with the requirements under Section 13, 27(2) or 31(3) and its rules,
during the financial year.

(2) Subsection (1) applies to a central depository approved under Section 5 of the Central
Depository Act 2015 and a body corporate that has been issued with a capital market licence
under this Act, in so far as regulatory reports are concerned.

17. QUARTERLY REPORT.
(1) Within six weeks after the end of each quarter within a financial year, a body
corporate that has been -
(a) approved as a stock exchange; or
(b) approved as a derivatives exchange; or
(¢) approved as a clearing house; or
(d) approved as a trade repository; or
(e) any person issued with a capital market licence under this Act,
shall prepare and submit to the Commission a regulatory report on its operation during a quarter.

(2) A body corporate may seek the Commission for an extension of time to comply with
the requirement under Subsection (1), within three weeks after the end of the quarter.

(3) The Commission may grant an extension of time if it is satisfied that the body
corporate is not likely to meet the deadline.
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. (4) The Commission may impose a fine on the body corporate which failed to comply
with the requirements under Subsection (1), by way of an order, specifying the amount and the
timeframe within which the body corporate shall pay such fines.

(5) Ifabody corporate failed to comply with an order under Subsection (2), the
Commission shall advise the body corporate to show cause why its licence should not be
revoked.

(6) The body corporate shall, within seven days after the receipt of a notice under
Subsection 5, respond to the Commission.

(7)  The Commission shall, within 14 days after the receipt of the response of the body
corporate under Subsection 6, determine whether the licence of the body corporate be revoked.

(8) Where the Commission revokes the licence of the body corporate, the body corporate
shall cease its business activities.

(9)  The Commission shall immediately advise the Registrar of Companies to remove the
body corporate from the Registrar of Companies registry.

18.

=i

ISPOSAL

(1) Where -

(a) astock exchange; or

(b) aderivatives exchange; or

(¢) aclearing house; or

(d) acentral depository; or
: (e)- atrade repository, .
intends to enter into an agreement or arrangement, to dispose of or acquire such assets or classes
of assets of such value as may have been specified by the Commission, it shall give the
Commission prior written notification of such intention.

(2)  Where the Commission makes a specification under Subsection (1), it shall have
regard to whether the assets referred to in the specification are integral to the operations of a
stock exchange, a derivatives exchange, a clearing house, a central depository, or a trade
repository, as the case may be, or significant in affecting the business direction of such persons.

19. POWER TO ISSUE DIRECTIONS.

(1) The Commission may serve a written notice on a stock exchange, a derivatives
exchange, a clearing house, a central depository, a trade repository or a relevant body corporate
if the Commission is satisfied that -

(@) aconflict exists or may come into existence between -

(i) the interest of a body corporate that has been approved as a stock
exchange, a clearing house, a central depository, a trade repository or a
relevant body corporate, as the case may be; and

(i) the interest of the proper performance of the functions or duties
conferred by this Act or any other law, on the stock exchange, a
derivatives exchange, clearing house, central depository, a trade
repository or the relevant body corporate, as the case may be; or
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(b) such conflict of interest as set out under Paragraph (a), is likely to continue or
be repeated; or
(c) itis necessary or expedient for -
(i) ensuring fair and orderly markets; and
(ii) the protection of investors, or in the public interest; and

(iii) ensuring the integrity of the capital market; and

(iv) the effective administration of securities laws.

(2) Where the Commission exercises its powers under Subsection (1), the Commission
may state the reasons in support of the ground for the notice and direct the person referred to in
Subsection (1), to take such actions as are specified in the notice, including steps in relation to
any of its affairs, business or property.

(3) A notice served under Subsection (1), shall take effect immediately.

(4) A body corporate that has been served with a notice under Subsection (1), shall not
without reasonable excuse, fail to comply with the notice.

(5) A body corporate that has been served with a notice under Subsection (1), may appeal
against the notice to the National Court not later than 14 days after the date of service of the
notice or such longer period if any, as the Commission may specify in the notice, but the notice
shall take effect immediately notwithstanding that the appeal has been or may be made under this
subsection.

(6) Notwithstanding anything under any securities laws, if the Commission thinks it
necessary or expedient for the protection of investors or the effective administration of securities
laws or in the public interest, the Commission may discharge any of the duties of an exchange in
relation to -

(@) the supervision of the capital market and market participants; or
(b) the supervision of a derivatives market and its affiliates; or
(¢) the enforcement of -
(i) the rules of the stock exchange governing the quotation of securities on
the stock market of the stock exchange and the listing requirements; or
(i) the rules governing compliance by participating organisations of the
stock exchange or affiliates of the derivatives exchange.

(7) Where the Commission exercises its power under Subsection (6), Section 13(4) shall
not apply to the extent of the power exercised by the Commission. '

(8) Where the Commission exercises its power under Subsection (7), it may levy on the
stock exchange or derivatives exchange a regulatory fee of such amount as may be prescribed by
the regulations.

20. CLOSURE OF STOCK OR DERIVATIVES EXCHANGE.

(1) The Commission may direct an exchange to close a stock market or a derivatives
market of the exchange for a period not exceeding five business days if the Commission is of the
opinion that an orderly and fair market for trading in securitiés on the stock market or trading in
derivatives contract on the derivatives market is being or is likely to be prevented because -

(a) anemergency or natural disaster has occurred within Papua New Guinea; or
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(b)  there exists an economic or financial crisis or any other circumstances within or
outside Papua New Guinea.

(2)  The Commission may extend the closure of the stock market or derivatives market

under Subsection (1), for any further periods each not exceeding five business days.

(3)  The Commission shall specify the grounds for the closure in the direction given under
Subsection (1) and the grounds for any extension of closure under Subsection 2).

(4)  The Commission shall, as soon as may be practicable, give a copy of the direction
under Subsection (1), or extension under Subsection (2), to a clearing house and direct the
clearing house to do all that it is reasonably capable of doing to give effect to the direction under

Subsection (1), or extension under Subsection (2), while the direction or extension remains in
force.

(5) Inthis section -
“business day” means any day on which there is official trading on the exchange but
for the closure;
“fair market” includes but is not limited to a market that reflects the forces of supply

and demand.

2. POWER OF COMMISSION TO PROHIBIT TRADING IN A PARTICULAR
SECURITY.
(1)  Areference in this section to trading in securities on a stock market or derivatives
market is a reference to trading in securities on a stock market or a derivatives market, whether
in this jurisdiction or elsewhere.

(2) Where the Commission is satisfied that it is in the public interest, or it is appropriate
to do so for the protection of investors, or to maintain fair and orderly market, the Commission
may give written notice to a stock exchange, or a derivatives exchange or a clearing house,
where relevant, to -

(@)  prohibit the trading of particular securities or a particular class of securities
made available by a corporation on the stock market of a stock exchange; and

(b) terminate or suspend trading on the stock exchange or derivatives exchange;
and

(¢)  confine trading to liquidation of derivatives positions; and

(d)  order the liquidation of all positions or any part of the positions or the reduction
in such positions; and

(¢) limit trading to a specific price range; and

() modify trading days or hours; and

(g) alter conditions of delivery; and

(h)  fix the settlement price at which positions are to be liquidated; and

()  require any person to act in a specified manner in relation to trading in a
securities, or a derivatives contract or any class of securities or any class of
derivatives; and

(/)  require margins or additional margins for any securities or derivatives; and

(k) modify or suspend any of the rules of the stock exchange or the rules of a
derivatives exchange.
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(3) Where, after receiving the notice, the exchange does not take action to prevent trading
in the securities or derivatives on the stock market or the derivatives market and the Commission
is still of the opinion that it is necessary to prohibit such trading, the Commission may, by
written notice to the exchange, prohibit trading in the securities on the stock market or
derivatives on the derivatives market during a period of not more than 21 days.

(4) Where the Commission gives a notice to an exchange under Subsection (3), the
Commission shall -

(a) at the same time deliver a copy of the notice to the person that issued the
securities or the derivatives together with a statement setting out the reasons for
the giving of the notice; and

(b) as soon as practicable send a copy of the report to the stock exchange or
derivatives exchange.

(5) Any person who is aggrieved by any action taken by the Commission under this
section may appeal to the National Court whose decision shall be final.

(6) Notwithstanding any appeal under Subsection (5), any action taken by the ‘
Commission under this section shall continue to have force and effect until such time as the
Court makes a decision on the appeal.

(7) A stock exchange, derivatives exchange or a clearing house, as the case may be, shall
comply with the written notice given under Subsection (2).

(8) An exchange shall not permit trading in securities or derivatives on a stock market or
a derivatives market of an exchange in contravention of a notice under Subsection (2) and (3),
and where the exchange fails to comply with this subsection, the exchange and each director of
the exchange is guilty of an offence. : ’

Penalty: The stock exchange shall be liable to a fine not exceeding
K10,000,000.00 and every director shall be liable to a fine not exceeding
K5,000,000.00 each or imprisonment for a term not exceeding seven
years, or both.

32. PROVISION OF ASSISTANCE TO COMMISSION.

(1) A stock exchange, a derivatives exchange, a trade repository or a clearing house shall
provide such assistance to the Commission, or to a person acting on behalf of or with the
authority of the Commission, as the Commission or such person reasonably requires including
the furnishing of such returns and the provision of such information relating to the operations of
a stock exchange, a derivatives exchange, a trade repository or a clearing house or in respect of
such dealing in securities or dealing in derivatives or any other information as the Commission
or such person may require for the proper administration of the securities laws.

(2) A person acting on behalf of, or authorised by, the Commission shall be entitled at all
reasonable times to full and free access for any of the purposes of this Act to the trading facility
of a stock market of a stock exchange or a derivatives market of a derivatives exchange, or a
trade repository. -
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(3) A person who refuses or fails, without lawful excuse, to allow a person acting on
behalf of, or authorised by, the Commission, access in accordance with Subsection (2), to the
trading facility of a stock market of a stock exchange or a derivatives market of a derivatives
exchange, a trading facility of a repository commits an offence and is liable to a fine not
exceeding K5,000,000.00 or imprisonment for a term not exceeding seven years, or both.

23. SUSPENSION ORDER. _

(1)  Without prejudice to Section 14, 20 or 21, where the Commission is satisfied that it is
in the public interest, or it is appropriate to do so for the protection of investors or for the proper
regulation of a stock exchange, a derivatives exchange, a trade repository, a clearing house or a
central depository, the Commission may, make an order (“suspension order™) relating to all or
any of the following:

(a) the functions of the board of the stock exchange, derivatives exchange, a trade
repository, a clearing house or central depository, or any member of its board;
or

(b)  the functions of any committee, including a subcommittee, established by a
board referred to in Paragraph (a); or

(¢) the functions of the principal officer, by whatever name called, who is
responsible for the conduct of the business and operations of the stock
exchange, derivatives exchange, a trade repository, a clearing house or central
depository, as the case may be.

(2)  For so long as a suspension order is in force, the following provisions shall apply:

(a) none of the functions to which the order relates shall be performed by any
board, committee or officer of a stock exchange, derivatives exchange, a trade
repository, a clearing house or central depository; and

(b) any function to which Paragraph (a), applies may be performed by such person
as shall be specified in the order in relation to that function; and

(¢) aperson referred to in Paragraph (a), shall not, by act or omission, either
directly or indirectly, affect the manner in which functions therein referred to
are performed unless the person to perform the functions under Paragraph (b)
requests for his assistance.

(3)  Subject to Subsection (6), a suspension order shall continue in force for such period,
being a period not exceeding six months, as shall be specified in the order.

(4) A suspension order or any extension of the suspension order under Subsection (6)
shall take effect when a copy of the order or notice of the extension is served, under Subsection
(7)(a), on the stock exchange, derivatives exchange, clearing house or central depository to
which the order relates.

(5)  Without prejudice to Subsection (4), where a suspension order is made or such an
order is extended under Subsection (6), the Commission shall, where it is practicable to do so, as
soon as may be practicable, give a copy of the order or the notice of its extension, as the case
may be, to the principal officer of the stock exchange, derivatives exchange, a trade repository, a
clearing house or central depository to which the order relates and to such members of the
governing body of the stock exchange, if any, as the Commission may consider appropriate in
the circumstances.
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(6) The Commission may extend the period during which a suspension order is to remain
in force for any further periods each not exceeding three months.

(7) Where a suspension order is made or extended under this section, the Commission
shall -

(a) serve a copy of the order or notice in writing of the extension on the stock
exchange, derivatives exchange, a trade repository, a clearing house or central
depository to which the order relates; and

(b) cause the suspension order or the notice of the extension, as the case may be, to
be published in the National Gazette.

(8) A person who contravenes a suspension order issued under Subsection (1), commits
an offence and is liable to a fine not exceeding K5,000,000.00 or imprisonment for a term not
exceeding seven years, or both.

(9) For the purposes of this section, “principal officer” includes a person, by whatever
name called, who either individually or jointly with one or more other persons, is responsible for
the conduct of the business and the administration of the stock exchange, derivatives exchange,
trade repository, a clearing house or a central depository.

24. POWER OF COMMISSION UPON CONTRAVENTION OF SECTION 18.

(1) Notwithstanding any provisions in any constitution of a corporation, the Companies
Act 1997, or any rule of law, but subject to the provisions of this Act, where the Commission is
satisfied that a person has contravened the provisions of Section 18, it may make a preliminary
order in writing, imposing one or more of the following prohibitions or restrictions as may be
applicable or appropriate in the circumstances of the contravention in respect of any shares
which are the subject of the contravention: '

(a) prohibit the transfer of, or the carrying out of the agreement or arrangement to
transfer, such voting shares, or, in the case of unissued shares, prohibit the
transfer of, or the carrying out of the agreement or arrangement to transfer, the
right to be issued with them; and

(b) prohibit the exercise of any voting rights in respect of such shares; and

(c) prohibit the issue of any further shares.

(2) A preliminary order made under Subsection (1), shall be served on the defaulting
person as soon as is practicable, and may be publicised in such manner as the Commission thinks
fit, if in the opinion of the Commission, it needs to be publicised.

(3) A preliminary order shall be binding on the defaulting person, on any person for the
time being holding the voting shares to which such order applies and on any other person

specified in the order or to whom the order is directed.

(4) A person shall not be given an opportunity to be heard, before the Commission makes
a preliminary order under Subsection (1), against him or which affects him in any manner.
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(5) A defaulting person against whom a preliminary order has been made, or any other
person prejudicially affected by such order may, within 14 days of the service of the order on the
defaulting person, make representations in writing to the Commission applying for the setting
aside of the order on the ground that he had not contravened the provisions in relation to which
the order has been made, or for a modification of the order on the ground that it would be just
and proper to modify it for reasons to be specified in the representations.

(6) The Commission may, after considering the representations made under Subsection
(5), either confirm, revoke or vary the preliminary order in such manner as it thinks fit.

(7)  Where the Commission confirms a preliminary order, it may make an order to the
holder of the shares to which the preliminary order applies to, directing such holder to dispose of
the shares.

(8)  The Commission may give instruction or direction to the directors or officers of a
stock exchange, derivatives exchange, a clearing house, central depository or any other relevant
body corporate as the case may be, as may be necessary or requisite to give effect to any order of
the Commission under this section, or as may be incidental, ancillary or consequential to such
order.

(9) A transaction, including an agreement or arrangement in relation to any shares, which
is in contravention of any preliminary order, or of any order confirmed under Subsection (6), or
of any instruction or direction given by the Commission under Subsection (8), shall be void and
of no effect.

(10) A person who contravenes a preliminary order, or any order confirmed under
Subsection (6), or an instruction or direction given under Subsection (8), commits an offence and
is liable to a fine not exceeding X10,000,000.00 or imprisonment for a term not exceeding ten
years, or both. ‘

Subdivision 2. - General.

25. PUBLICATION OF NOTICE OF SUSPENSION OF TRADING OR CLOSURE.

Where an action is taken by the Commission under Section 13,20, 21, 443 or 444, as the
case may be, the Commission shall publish a notice of the action taken in such manner as it
considers appropriate.

26. RIGHTS NOT TO BE AFFECTED BY LAWS RELATING TO CONTRACTS.
Nothing in any law relating to contracts, to the extent of its inconsistency with the
provisions of this Act or the rules of a stock exchange, a derivatives exchange or a clearing
house, shall render unenforceable or otherwise adversely affect -
(a) any rights to be conferred on a stock exchange, derivatives exchange or a clearing
house in relation to securities, as the case may be, under this Act or its rules; and
(b) any rights to be conferred on a party to a securities entered into on a stock market of a
stock exchange, derivatives exchange or such other market as approved under this
Act or the rules of a stock exchange, or a clearing house, as the case may be; and
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(¢) anything done or omitted to be done under or in relation to a securities or derivatives
~entered into on a stock market of a stock exchange, a derivative market of a
derivatives exchange, an exempted stock market, an exempted derivatives markets
or such other market as approved under this Act, as the case may be.

27. REGISTERED ELECTRONIC FACILITIES.

(1) For the purposes of Section 8(1)(c), where the Commission is satisfied that it 1s
appropriate to do so, the Commission may, upon application by a person, register an electronic
facility subject to such conditions as it considers appropriate.

(2) - The conditions imposed under Subsection (1) may include requiring the person
referred to in Subsection (1), to -

(a) make available the services according to such terms and conditions as may be -
approved by the Commission; and

(b) ensure, so far as is reasonably practicable, that there is an orderly and fair
market in relation to all transactions which are carried out by means of or
through the electronic facility; and

(¢) permit any person authorised by the Commission to enter, at any reasonable .
time, the premises on which the facility is provided and to inspect the electronic
facility by means of which the services are provided; and

(d) ensure adequate capacity, security arrangements and facilities to meet
emergencies.

(3) The Commission may from time to time add, vary, amend or revoke any condition
imposed under Subsection (1) or (2).

(4) A person who contravenes Subsection (1), commits an offence, and is liable to a fine
not exceeding K5,000,000.00 or imprisonment for a term not exceeding seven years, or both.

28. APPLICATION FOR REGISTRATION.
(1) An application under Section 27(1), shall be accompanied by such information and
particulars as the Commission may require.

(2) Without limiting the generality of Subsection (1), an application under Section 27(1)
shall also be accompanied by such information as may be required by the Commission
regarding -

(a) the services and facilities which the applicant will hold itself out as being able
to provide if the application is allowed; and

(b) the business which the applicant proposes to carry on and to which the
application relates; and

(¢) its directors and substantial shareholders and, if any of its substantial
shareholders is a corporation, the directors and substantial shareholders of that
corporation.

(3) In considering an application under Section 27(1), the Commission may have regard
to any information in its possession whether provided by the applicant or not.
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29. REVOCATION OF REGISTRATION. :

(1) Subject to Subsection (4), where the Commission is satisfied that it 1s appropriate to
do so in the interest of the investors, in the public interest or for the maintenance of an orderly
and fair market, it may, by notice in writing, revoke the registration with effect from a date that
is specified in the notice.

(2)  Such notice referred to in Subsection (1), shall state the reasons in support of the
ground for the revocation.

(3)  The Commission may by notice in writing under Subsection (1), permit the person to
continue, on or after the date on which the revocation is to take effect, to carry on such activities
affected by the revocation as the Commission may specify in the notice for the purpose of -

(a) ceasing to provide the electronic facility to which the revocation relates; or

(b) protecting the interest of the investors or the public interest.

(4)  Where the Commission has granted a permission to a person under Subsection (3),
the person shall not, by reason of its carrying on the activities in accordance with the permission
be regarded as having contravened Section 27.

2

(5)  The Commission shall not exercise its power under Subsection (1), in relation to an -

electronic facility that has been registered under Section 27(1), unless it has given the person
referred to in Section 27(1), a reasonable opportunity of being heard.

(6) A revocation of registration made under this section shall not operate so as to -

(@) avoid or affect an agreement, transaction or arrangement entered into on the
electronic facility whether the agreement, transaction or arrangement was
entered into before or after the revocation of the registration under Subsection
(1); or |

(b) affect a right, obligation or liability arising under such agreement, transaction
or arrangement.

Subdivision 4. - Approval of clearing house.
30. ESTABLISHING OR OPERATING A CLEARING FACILITY.
(1) A person shall not establish or operate a clearing facility unless the person has been

approved to establish or operate a clearing facility under Section 3 1(4).

(2) A person who contravenes Subsection (1), commits an offence and is liable to a fine
not exceeding K10,000,000.00 or imprisonment for a term not exceeding ten years, or both.

(3)  Subsection (1) does not apply to any person providing or holding out as providing
clearing facilities for an exempted stock market or an exempted derivatives market.
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31. POWER OF COMMISSION TO APPROVE CLEARING HOUSE.

(1)  An application for the approval to establish or operate a clearing house shall be in
writing to the Commission and shall be accompanied by a copy of the rules of the proposed
clearing house including a copy of its constitution and any information as may be required by the
Commission.

(2) The rules of the proposed clearing house shall provide for -
(a) the efficient provision of the clearing house facilities in relation to securities
that are cleared through its clearing facilities; and
(b) the proper regulation and supervision of its participating organisations that used
its clearing facilities; and '
(¢) the clearing house to enter into contracts with participating organisations under
which they would agree to be bound by the rules of the clearing house; and
(d) the making of rules, including rules that make provision for a quick and fair
method of settling disputes -
(i) between the clearing house and its participating organisations; and
(il) between those participating organisations and their clients; and
(e) the expulsion, suspension or disciplining of a participating organisation for the
failure to comply with the rules of the clearing house; and
() satisfactory provision for the class of securities that may be cleared on its
facilities.

(3) The proposed clearing house shall, at all times, have sufficient financial, human and
other resources to ensure the provision of -
(a) adequately and properly equipped premises for the conduct of its business; and
(b) competent personnel for the conduct of its business; and
(¢) automated systems with adequate capacity, security arrangements and facilities
to meet emergencies. ’

(4) Where the Commission is satisfied that it is appropriate to do so in the public interest,
or for the proper regulation of a clearing house, it may, by notice in writing, approve the person
to establish or operate a clearing house subject to such conditions as the Commission thinks fit.

(5) The clearing house shall provide clearing house facilities for a stock market of the
relevant stock exchange or for a derivatives market of the relevant derivatives exchange, as the
case may be. ,

32. REVOCATION OF APPROVAL.
(1) The Commission may, by notice in writing -
(a) revoke its approval, granted under Section 31(4), to a clearing house with effect
from the date specified in the notice; or
(b) direct the clearing house to cease to provide or operate, or to cease to provide
such services, as are specified in the notice, with effect from the date specified
in the notice.
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(2)  The Commission shall not revoke its approval or issue a direction under Subsection
(1), unless the Commission is satisfied that it is appropriate to do so for the protection of
investors or in the public interest or for the proper regulation of the clearing and settlement of j
transactions in securities, or derivatives where any of the following circumstances occurs: ' ;
(a) the clearing house ceases to provide clearing facilities; or
(b) the clearing house is being wound up or otherwise dissolved, whether within or
outside Papua New Guinea; or
(¢) the clearing house has contravened Section 11, or any term or condition of its
approval or is charged with any offence under any securities laws; or
(d) ‘the clearing house has failed to comply with a condition, requirement or
direction given under Section 19, 443 or 444; or
(¢) any information provided for the purposes of Section 31, was false or
misleading in a material particular; or
() ajudgement debt against the approved clearing house has not been satisfied in
whole or in part; or
(g) areceiver, a receiver and manager, or an equivalent person has been appointed,
whether within or outside Papua New Guinea, in relation to or in respect of any
property of the clearing house; or
(h)  the clearing house has, whether within or outside Papua New Guinea, entered
into a compromise or scheme of arrangement with its creditors, being a
compromise or scheme of arrangement that is still in operation; or
()  the clearing house has on its own accord applied to the Commission to cancel
the approval granted to it and the Commission thinks it fit to do so. '

(3) For the purposes of Subsection (2)(a), the clearing house shall be deemed to have
ceased to provide clearing facilities if it has ceased to provide such facilities for a period of one
month unless it has obtained the prior approval of the Commission to do so.

(4) Notwithstanding the revocation of an approval or the issuance of a direction under
Subsection (1), the Commission may permit the person approved to provide clearing facilities to
continue, on or after the date on which the revocation or direction is to take effect, to carry on
such activities affected by the revocation or direction as the Commission may specify in the
notice published under that subsection for the purpose of -

(a) closing down the operations of the clearing house or ceasing to provide the
services specified in the notice; or
(b) protecting the investors or the public interest.

(5)  Where the Commission has granted permission to the person approved to provide
clearing facilities under Subsection (4), the person shall not, by reason of its carrying on the
activities in accordance with the permission, be regarded as having contravened Section 30.

(6) The Commission shall not take any action under Subsection (1), without giving a
person an opportunity to be heard.

33. EFFECT OF REVOCATION OF APPROVAL.
A revocation of approval or direction issued under Section 32, shall not operate so as to -
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(a) avoid or affect any agreement, transaction or arrangement entered into through
the clearing house whether the agreement, transaction or arrangement was
entered into before or, where Section 32(4) applies, after the revocation of the
‘approval or issuance of the dnectlon under Section 32(2); or
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PART III. - CAPITAL MARKETS REGULATIONS.
Division 1. - Licensing and regulation.

34, REQUIREMENT FOR CAPITAL MARKET LICENCE.

(1) A person shall not, whether as a principal or agent, carry on a business in a regulated
activity or hold himself out as carrying on such business unless he is the holder of a capital
market licence or is a registered person.

(2) Subsection (1) shall not apply to the persons or classes of persons as specified in
Schedule 3.

(3) Except for orin respect of an
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(4) A person who contravenes Subsection (1), commits an offence and is liable to a fine
not exceeding K10,000,000.00 or imprisonment for a term not exceeding ten years, or both.

35. REQUIREMENT FOR CAPITAL MARKET REPRESENTATIVE’S LICENCE.

(1) A person shall not act as a representative in respect of a regulated activity or hold
himself out as doing so unless he is the holder of a capital market representative’s licence for that
regulated activity or is a registered person with respect to that regulated activity.

(2) A person who contravenes Subsection (1), commits an offence and is liable to a fine
not exceeding K5,000,000.00 or imprisonment for a term not exceeding five years, or both.

36. APPLICATION FOR GRANT OR RENEWAL OF LICENCE.
(1) An application for the grant or renewal of a licence shall be -
(@) made to the Commission in such form and manner as the Commission may
specify; and
(b) inthe case of an application for renewal of a licence, made not later than 30
days or such other period as the Commission may specify, before the expiry of
the licence.

(2) The Commission may, at any time after receiving an application for the grant of the
licence, conduct such inquiry as it may deem necessary to satisfy itself that none of the grounds
under Section 40(1) or 41(1) or in any regulation or guideline for the refusal to grant the licence
applies, including financial, criminal and professional background checks of the applicant,
directors, managers and the controller of the applicant, where relevant.
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(3)  The Commission may require an applicant to furnish it with such information or
documents as the Commission considers necessary in relation to the application.

(4)  Anapplication for the grant or renewal of a licence shall be accompanied by a non-
refundable prescribed fee which shall be paid in such manner as may be specified by the
Commission.

(5)  Where a person submits an application for renewal of his licence before the
expiration of his licence but after the period referred to in Subsection (1), the Commission may
impose a late renewal fee as may be prescribed for every day or part of the day that the renewal
is late. '

(6) In the case of an application for the grant or renewal of a capital market
representative’s licence, such application shall be -

(a) supported by a holder of a capital market licence or a person who has applied
for a capital market licence for that regulated activity, in such manner as may
be specified by the Commission; and

(b)  deemed to be revoked with effect from the date on which the holder of a capital
market licence who supported the application -

(1) ‘withdraws its support in writing; and
(i1) withdraws its application for a capital market licence in respect of that
regulated activity; and
(iii) has its application for a capital market licence in respect of that
regulated activity refused by the Commission.

(7)  For the purposes of this section, Sections 40, 42 and 47, the word “controller”, in
relation to a holder of a capital market licence, means a person who -

(a) is entitled to exercise, or control the exercise of, not less than 15 percent of the
votes attached to the voting shares in the holder; or

(b)  has the power to appoint or cause to be appointed a maj ority of the directors of
such holder; or

(¢)  has the power to make or cause to be made, decisions in respect of the business
or administration of such holder, and to give effect to such decisions or cause
them to be given effect to.

(8)  For the purposes of this section, Sections 40, 42 and 47, “manager”, in relation to a
body corporate, means a person who is appointed by the body corporate to manage any part of its
business and includes an employee of the body corporate, other than the chief executive, who,
under the immediate authority of a director or chief executive of the body corporate, exercises
managerial functions or is responsible for maintaining accounts or other records of the body
corporate.

37. GRANT OR RENEWAL OF LICENCE.
(1) Subject to requirements under Section 36, the Commission may grant or renew a

licence.

(2)  In granting or renewing a licence, the Commission may -
“(a) specify and describe the regulated activity to which the licence is granted; and
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(b) specify any condition or restriction of the licence as the Commission thinks
necessary; and
(¢) in the case of a capital market representative’s licence -
(i) relate the licence to the holder of a capital market licence which

a4
supported the application for the licence; and

(i) restrict the regulated activity of the licence to the regulated activity of
the holder of a capital market licence which supported the application
for the licence.

(3) A person who contravenes any condition of, or restriction in a licence commits an
offence

38. POWER OF COMMISSION TO IMPOSE CONDITIONS OR RESTRICTIONS ON
LICENCES.
Without prejudice to Section 37, the Commission may at any time, where it deems
necessary, vary the conditions or restrictions imposed upon the grant of a licence or impose
additional conditions or restrictions on a licence while the licence is in force.

39. FEES.
(1) A licensed person shall pay such plescmbed licence fee in respect of each regulated
act1v1ty on a yeauy basis and on such date as the Commission may apCCif‘y

(2) Where a licensed person fails to pay the prescribed licence fee by the date on which
such fee is due, the Commission may impose a late payment fee of a pr escribed amount for every
day that the payment is late and such fees shall be recoverable by the Commission as a debt due
to the Commission.

(3) Any fees paid to the Commission under this division shall be paid into the Fund
established under Section 38 of the Securities Commission Act 2015.

40. GROUNDS FOR REFUSAL FOR THE GRANT OR RENEWAL OF CAPITAL
MARKET LICENCE.
_ (1) Where an application is made for the grant or renewal of a capital market licence
under Section 36, the Commission may refuse the application on any of the following grounds:
(a) the application was not made in accordance with Section 36; or
(b) the applicant has failed to comply with any other requirement of this Act or any
guidelines made under this Act; or
(c) any information or document that is furnished by the apphcant to the
Commission is false or misleading or from which there is a material omission;
or :
(d) the applicant is in the course of being wound up or otherwise dissolved; and
(e) execution against the applicant in respect of a judgment debt has been returned
unsatisfied in whole or in part; or
(/) areceiver, or an equivalent person has been appointed within or outside Papua
New Guinea, or in respect of any property of the applicant; or _
(g) the applicant has, whether within or outside Papua New Guinea, entered into a
compromise or scheme of arrangement with its creditors, being a compromise
or scheme of arrangement that is still in operation; or
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(h)  the applicant or any of its directors, chief executive, chief financial officer or a
senior manager - :

(1) has been convicted, whether within or outside Papua New Guinea, of an
offence involving fraud or other dishonesty or violence or the conviction
of which involved a finding that it or he acted fraudulently or
dishonestly; or v !

(i) has been convicted of an offence under the securities laws or any law !
outside Papua New Guinea relating to capital markets; or - '

(iif) has been subjected to any action taken by the Commission under
Section 443, 444 or 445; or '

(iv) has contravened any provision made by or under any written law
whether within or outside Papua New Guinea appearing to the
Commission to be enacted for protecting members of the public against
financial loss due to dishonesty, incompetence or malpractice by persons
concerned in the provision of financial services or the management of
companies; or

(v) has engaged in any business practices appeating to the Commission to
be deceitful or oppressive or otherwise improper (whether unlawful or
not) or which otherwise reflect discredit on its or his method of
conducting business; or .
has engaged in or has been associated with any other business practices
or otherwise conducted itself or himself in such a manner as to cast
doubt on its or his competence and soundness of judgment; or

(vii) has been investigated for money laundering activities within or outside
of Papua New Guinea; or : ’

(viii) is an undischarged bankrupt whether within or outside Papua New
Guinea; or '
(1)  the Commission has reason to believe that the applicant or any of its directors,
chief executive, managers or chief financial controller may not be able to
act in the best interest of its clients having regard to their reputation, character,
financial integrity and reliability; or
(/) the Commission is not satisfied as to the financial standing of the applicant or
the manner in which the applicant’s business is to be conducted; or
(k)  the Commission is not satisfied as to the record of past performance or expertise
of the applicant having regard to the nature of the business which the applicant
may carry on in connection with the holding of the licence; or
(/)  there are other circumstances which are likely to -
(i) lead to the improper conduct of business by the applicant or by any of its
directors, chief executive, chief financial officer or any senior
manager; or :
(i) reflect discredit on the manner of conducting the business of the
applicant or its directors; or
(m) the Commission has reason to believe that the applicant or any of its directors,
chief executive, chief financial officer or senior managers will not carry
- on the regulated activity efficiently, honestly or fairly; or
(n)  the Commission is of the opinion that it would be contrary to the interests of the
~ public to grant the licence.

~~
<
bt o

~-

- 46 -




Capital Market

41. GROUNDS FOR REFUSAL FOR THE GRANT OR RENEWAL OF CAPITAL

MARKET REPRESENTATIVE’S LICENCE.

(1) Where an application is made for the grant or renewal of a capital market
representative’s licence under Section 36, the Commission may refuse the application on any of
the following ground -

(a) the application was not made in accordance with Section 36; or

P (b) the applicant has failed to comply with any other requirement of this Act or any
o guidelines made under this Act; or

(¢) any information or document that is furnished by the applicant to the
Commission is false or misleading or from which there is a material omission;
or

(d) the applicant is an undischarged bankrupt whether within or outside Papua New
Guinea; or

(e) execution against the applicant in respect of a judgment debt has been returned
unsatisfied in whole or in part; or

(A the applicant has, whether within or outside Papua New Guinea, entered into a
compromise or scheme of arrangement with his creditors, being a compromise
or scheme of arrangement that is still in operation; or

(g) the applicant has -

(1) been convicted, whether within or outside Papua New Guinea, of an
offence involving fraud or other dishonesty or violence or the conviction
of which involved a finding that he acted fraudulently or dishonestly;
or

(ii) been convicted of an offence under the securities laws or any law
outside Papua New Guinea relating to capital markets; or

(iii) been subjected to any action taken by the Commission under Section
443, 444 or 445, or

(iv) contravened any provision made by or under any written law whether
within or outside Papua New Guinea appearing to the Commission to be
enacted for protecting members of the public against financial loss due
to dishonesty, incompetence or malpractice by persons concerned in the
provision of financial services or the management of companies or
against financial loss due to the conduct of discharged or undischarged
bankrupts; or

(v) engaged in any business practices appearing to the Commission to be
deceitful or oppressive or otherwise improper (whether unlawful or not)
or which otherwise reflect discredit on his method of conducting
business; or ,

(vi) engaged in or has been associated with any other business practices or
otherwise conducted himself in such a way as to cast doubt on his
competence and soundness of judgment; or

{ (vil) been investigated for money laundering activities within or outside
. Papua New Guinea;

(k) the Commission is not satisfied as to the educational or other qualification or
experience of the applicant having regard to the nature of the duties he is to
perform in connection with the holding of the licence; or

(i) the Commission has reason to believe that the applicant may not be able to act
in the best interests of the clients of a holder of a capital market licence having
regard to his 1epuiat10n character, financial integrity and reliability; or
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() the Commission is not satisfied as to the record of past performance or expertise
of the applicant having regard to the nature of the duties which he may perform
in connection with the holding of the licence; or

(k)  there are other circumstances which are likely to lead to the improper conduct of
business by, or reflect discredit on the manner of conducting the business of, the
applicant or any person employed by or associated with him for the purpose of
his business; or

(D)  the Commission has reason to believe that the applicant will not carry on the
regulated activity efficiently, honestly or fairly; or

(m) the Commission is of the opinion that it would be contrary to the interests of the
public to grant the licence.

42. POWER OF COMMISSION TO ENQUIRE INTO TRANSACTIONS.
(1)  The Commission may enquire into any transaction involving the purchase or sale of
securities entered into or caused to be entered into or a trade in derivatives contracts by -

(a) anapplicant for grant of a licence, its directors, or chief executive, its chief
financial officer or senior managers, whether directly or indirectly, during any
period of 12 months preceding the application for grant of the licence; and

(b) alicensed person, its directors, or chief executive, or manager or
controller, whether directly or indirectly, at any time, to ascertain if such person
has in such transaction used dishonest, unfair or unethical devices or trading
practices, whether such devices or trading practices constitute an offence under
this Act or otherwise.

(2)  The person referred to in Subsection (1) shall submit to the Commission, the detailed
information of any transaction involving the purchase or sale of securities or trading in
derivatives contracts for such period, in such form and manner and within such time, as the
Commission may specify by notice in writing. ‘

(3) In addition to any other penalty that may be imposed under this Act, a person who
fails or refuses to submit information to the Commission within the time specified in the notice
referred to in Subsection (2), or who gives false or misleading information or the information
contains an omission of a material particular, is liable to have his application -

(a) for a grant of licence rejected; or
(b) for renewal of his licence revoked under Section 48.

43. MINIMUM FINANCIAL REQUIREMENTS.

A holder of a capital market licence shall not carry on any regulated activity in respect of
its licence without the written consent of the Commission where it does not meet the minimum
financial requirements as may be specified by the Commission or as may be provided in the rules
of a stock exchange or a derivatives exchange.

44. PERIOD OF LICENCE.

A licence that has been issued in accordance with the provisions in this division shall
expire 12 months after the date of issue or on such later date as may be specified by the
Commission in writing.
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45. VARIATION OR TRANSFER OF LICENCE.
(1) The Commission may, on the application of -

(a) aholder of a capital market licence, vary its licence by adding or removing a
regulated activity to or from those already specified in the licence; and

(b) aholder of a capital market representative’s licence, vary the name of the
principal, on whose behalf he may act and the regulated activity to which the
licence relates; and

(¢) aholder of a capital market licence, transfer its licence to any other person,
after the holder has obtained a court order under Section 115(4).

(2) The Commission may require an applicant to supply the Commission with such
information or documents as it considers necessary in relation to the application.

3) An application under Subsection (1), shall be accompanied by a prescribed
application fee which shall be paid in such manner as may be specified by the Commission.

(4) The Commission may -
(a) approve the application subject to such conditions or restrictions as it deems
necessary; or ‘
(b) refuse the application on any of the grounds set out in Section 40(1) or 41(1), or
on any other grounds as specified by the Commission.
(5) The Commission shall not refuse an application under Subsection (1), without giving
the applicant an opportunity to be heard.

46. DEPOSIT TO BE LODGED IN RESPECT OF CAPITAL MARKET LICENCE.
(1) A capital market licence to carry on the business of dealing in securities or fund
managenient shall not be granted or renewed unless the applicant for the licence has -

(a) lodged with the Commission, at the time of the application for the granting or
renewal of such licence, a minimum deposit in the sum of K50,000.00 or such
other sum as the Head of State may prescribe in regulations made under
Subsection (4); or '

(b) entered into an insurance contract for the indemnification of claims made
against the applicant up to an amount of K250,000.00 or such other sum as the
regulations may prescribe.

(2) A deposit required by Subsection (1), shall be in cash or in such other form as the
Commission may allow.

(3) A deposit lodged under Subsection (1), shall be applied by the Commission in
accordance with the regulations made under this Act.

(4) For the purposes of this section, regulations may prescribe different amounts of
deposit or extent of insurance coverage for different holders or classes of holders of a capital
market licence who carry on the business of dealing in securities or fund management.

-49 -




Capital Market

47. FALSE STATEMENTS IN RELATION TO APPLICATION FOR GRANT OR

VARIATION OF LICENCE. ‘ ‘

A person who, in connection with an application for the grant, or variation of a licence,
makes a statement which is false or misleading in a material particular knowing it to be false or
misleading or wilfully omits to state any matter or thing without which the application is
misleading in a material respect, commits an offence and is liable fo a fine not exceeding
K10,000,000.00 or imprisonment for a term not exceeding ten years, or both.

48. REVOCATION AND SUSPENSION OF LICENCE.
(1) A licence shall be deemed to be revoked -
(@) in the case of a holder of a capital market licence, if the holder is wound up or
otherwise dissolved, whether within or outside Papua New Guinea; and
(b)  in the case of a holder of a capital market representative’s licence, if the

representative dies.

(2) The Commission may revoke a licence -
(a)  in the case of a holder of a capital market licence, if -
(1) there exists a ground on which the Commission may refuse an
application under Section 40(1); or ‘

(i1) the holder fails or ceases to carry on the business in all or any of the
regulated activities for which it was licensed for a consecutive period of
three months; or

(ii1) the holder contravenes any condition or restriction in respect of its
_ licence or any direction issued to it by the Commission under this Act;
or :
(iv) the holder contravenes any of the rules of the stock exchange, the
clearing house or central depository which is binding upon it; and
(v) the holder fails to pay any fee as provided for under Section 39; or
(b) in the case of a holder of a capital market representative’s licence, if -
(1) there exists a ground on which the Commission may refuse an
application under Section 40(1); or
(i) he fails or ceases to act as a representative in respect of all or any of the
regulated activities for which he was licensed; or
(iii) the holder contravenes any condition or restriction in respect of his
licence or any direction issued to him by the Commission under this Act;
or
(iv) the holder fails to pay any fee as provided for under Section 39.

(3)  Where Subsection (2) applies, the Commission may, if it considers it necessary to do

SO - :

(a)  suspend a licence for a specific period instead of revoking it under Subsection
(2); and :

(b) atany time, extend or revoke the suspension.

(4)  Subject to Subsection (5), the Commission shall not revoke or suspend a licence
under Subsection (2) or (3), without giving the licensed person an opportunity to be heard.

(5) The Commission may revoke or suspend a licence without giving the licensed person
an opportunity to be heard -
-50-
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(a) in the case of a holder of a capital market licence, on any of the following
grounds:
(i) the holder is in the course of being wound up or otherwise dissolved,
whether within or outside Papua New Guinea; and
(ii) areceiver, receiver and manager or an equivalent person has been
appointed, whether within or outside Papua New Guinea in respect of
any property of the holder; and
(iii) the holder or any of its directors, chief executive, or senior manager has
been convicted of any offence described in Section 40(1)(A)(1) or (ii);
and
(b) in the case of a holder of a capital market representative’s licence, on
the following grounds:
(i) the holder is an undischarged bankrupt, whether within or outside Papua
New Guinea; and
(i) the holder has been convicted of any offence described in Section

41(1)(g)(3) or (id).

(6) Without prejudice to Subsections (2) and (3), the Commission may, on any ground
described in Subsection (2), impose any restriction on the activities of a licensed person to which
its licence relates and such restriction may be permanent or be made for such period as may be
determined by the Commission. :

(7) Where the Commission has revoked or suspended a capital market licence or imposed
restrictions on a holder of a capital market licence, such holder shall immediately inform all its
representatives by notice in writing of such revocation, suspension or imposition of a restriction.

(8) Where the Commission has revoked or suspended a capital market licence, the
representative of the licence holder shall cease to be a holder of a capital market representative’s
licence for that capital market licence holder. '

(9) A holder of a capital market representative’s licence who ceases to hold a licence
under Subsection (8), may make an application under Section 45(1)(b) to vary his licence.

(10) A person whose licence is revoked or suspended under this section shall, for the
purposes of this division, be deemed not to be licensed from the date that the revocation or
suspension takes effect, as the case may be.

(11) Any person who -
(a) carries on a regulated activity after its licence has been revoked or has ceased;
or
(b) carries on a regulated activity while its licence has been suspended or is in
breach of a restriction imposed under Subsection (6); or
(¢) contravenes Subsection (7),
commits an offence and is liable to a fine not exceeding K10,000,000.00 or imprisonment for a
term not exceeding ten years, or both.

49, EFFECT OF REVOCATION, SUSPENSION OR CESSATION OF LICENCE.
(1) A revocation, suspension or cessation of a licence or the imposition of a restriction on
a licence under Section 48, shall not operate so as to -
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avoid or affect any agreement, transaction or arrangement relating to the
regulated activities entered into by such person, before the revocation,
suspension or cessation of the licence or the imposition of restrictions on the
licence, as the case may be; or

(b) affect any right, obligation or liability arising under any such agreement,

transaction or arrangement. '
(2) Where any licence is revoked or suspended under this division, the Commission may,
by notice in writing, permit the holder of a capital market licence to -
(a) in the case of a revocation, carry on business operations for the purpose of
closing down the business connected with the revocation; or
(b)  in the case of a suspension, carry on only essential business operations for the
protection of interests of clients of the licensed person during the period of
suspension,
subject to such conditions as the Commission may specify in the notice.

50. NOTIFICATION OF DISQUALIFYING EVENT.

(1)  Alicensed person shall, immediately after the happening of an event that is a ground
on which the Commission may revoke a licence under Section 40(1) or 41(1) or Section 48(2),
provide to the Commission written notice setting out the particulars of the event.

(2) Subject to Subsection (1), it is a defence for a licensed person who is required to give
notice under Subsection (1), if it is proved that when the requirement occurred, the licensed
person was unaware of the event that gave rise to the requirement.

(3) A person who contravenes Subsection (1) commits an offence.

51. APPOINTMENT, ELECTION AND NOMINATION OF DIRECTORS AND CHIEF
EXECUTIVE OF LICENSED PERSON. ,
(1) A person may be appointed, elected or nominated as a director of a holder of a
capital market licence only if the person is a fit and proper person where none of the grounds set
out in Section 41(1)(d), (e), (), (g), (i), (), (k) or (I) would prevent him from holding such office.

(2) A person shall not be appointed as a chief executive of a holder of a capital market
licence without the approval of the Commission.

(3)  For the purposes of Subsection (2), in approving the appointment of a chief executive
the Commission may take into consideration whether -
(a) any of the grounds set out in Section 41(1)(d), (@), N, @), @), (), (k) or (1)
would prevent him from holding such office; or
(b) it would be contrary to the interest of the public to approve such appointment.

2

(4) A holder of a capital market licerice shall give the Commission written notice in such
form and manner as may be specified by the Commission of the appointment, election or
nomination to the office of the director.
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(a¢) any of the grounds set out in Section 41(1)(d), (e), (), (g), (), (), (k) or () 1s
applicable; or

(b) it would be contrary to the interest of the public for the person to continue to
hold the office of a director or chief executive of a holder of a capital market
licence.

(10) Notwithstanding the provision of any other written law, the holder of a capital market
licence shall, within the period specified in the direction given under Subsection (9), remove
such director or chief executive, as the case may be, and shall take such steps as may be
necessary to inform the shareholders of such holder and the Registrar of Companies, where
applicable, of such removal.

“(11) The removal of a director or chief executive, as the case may be, in accordance with
the direction given under Subsection (8), shall take effect from the date of the receipt by the
director or chief executive, as the case may be, of the notification of removal given by the holder
of a capital market licence, notwithstanding the provisions of any other written law or the
constitution of such holder or any agreement between the holder and such director or chief
executive.

(12) A person who contravenes this section or fails to comply with a direction issued
under Subsection (9) commits an offence. '
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